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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 14,678) 


In re SY B. GAIBER & Co., Sy B. GAIBER, and MICHAEL R. HEMPEL, 
CEA Docket No. 165. Decided July 20, 1972. 


Ruling on petition for reconsideration—Vacation of Stay Order—Effective 
date for denial of trading privileges. 


Where respondents’ contentions are without merit, the Petition for Reconsid- 
eration of the Decision and Order herein, filed April 12, 1972, is denied. 


Harold J. Reuben, for complainant. 
Ronald F. Brot, Los Angeles, Calif., for respondents. 


Decision by Donald A. Campbell, Judicial Officer 


RULING ON PETITION FOR RECONSIDERATION 


The respondents filed a Petition for Reconsideration on June 8, 
1972, requesting the Judicial Officer to reconsider the administra- 
tive sanction imposed in this case. However, for the reasons set 
forth in the Decision and Order filed herein on April 12, 1972, the 
Petition for Reconsideration is denied. 


The respondents contend that their violations were not inten- 
tional or wilful, but for the reasons set forth in the Decision and 
Order, I adhere to the view that the respondents knowingly, inten- 
tionally, deliberately, and wilfully engaged in serious violations of 
the Commodity Exchange Act and regulations. 


The respondents state that “‘[c]learly very serious charges have 
been filed against Respondents” (Petition for Reconsideration, 
p. 14), but that “it is the Hearing Examiner who is in the most 
advantageous position to view the witnesses, weigh the evidence, 
and mete out an appropriate sanction” (Petition for Reconsidera- 
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tion, pp. 13-14). The respondents state that it “is the Hearing 
Examiner who had the opportunity to view the demeanor of the 
witnesses, and to glean the implicit tenor of their testimony” 
(Petition for Reconsideration, p. 14). However, the Hearing 
Examiner resolved all of the issues of credibility against the 
respondents. She found that the respondents deliberately and 
intentionally violated the Act, as alleged in the complaint. Spe- 
cifically, the Hearing Examiner concluded (Decision and Order, 
pp. 34-35) : 


Our consideration of the entire record evidence leaves us 
with the opinion that the [respondents’] statements set forth 
in Complainant’s Exhibits C-8, C-9, C-10, C-18, C-19, C-29, 
C-30, C-31, C-32, C-34, C-35, and C-36, were both false and 
misleading of material facts effecting Respondents’ right to 
continued registration as a futures commission merchant 
under the Act. Certainly the Respondents were aware that 
such statements were inaccurate as to the source of the 
$27,000 in issue, and one can only conclude that they were 
submitted for the purpose of showing proper financial status 
when, in fact, the Respondents were operating below the 
minimum financial requirements of the Act. Thus, Respond- 
ents, having full knowledge of the true facts intended, and 
did, in fact perform those acts which constitute the violation 
of the Act. Goodman v. United States, 286 F.2d 896 (7th 
Cir., 1961) ; Great Western Food Distributors, Inc. v. Bran- 
nan, 201 F.2d 476 (7th Cir., 1953), cert. denied, 345 U.S. 
997 (1953). 


* * * 


We have considered these and all contentions advanced by 
Respondents, but our careful study and review of the entire 
record compel us to conclude, as set forth above, that the 
Respondents operated as a registered futures commission 
merchant under the Commodity Exchange Act while failing 
to meet prescribed minimum financial requirements, in viola- 
tion of section 4 f (2) of the Act and section 1.17 of the 
regulations, and that with a view to furtherance of such vio- 
lation willfully made false and misleading statements of 
material facts in reports filed with the Secretary of Agricul- 
ture in violation of section 6(b) of the Act, and willfully 
furnished false and misleading information and reports as to 
the meaning and contents of the Respondents’ records of 
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financial transactions relating to their business, in violation 
of section 1.35 of the regultaions. 


Hence the Hearing Examiner and I are in agreement as to the 
nature of the respondents’ deliberate violations—we differ only 
as to the sanction. 


An agency may impose a sanction substantially more severe 
than that recommended by the Hearing Examiner if it determines 
that the recommended sanction is inadequate to protect the public 
interest. Gross v. Securities and Exchange Commission, 418 F.2d 
108, 107 (C.A. 2) ; Fink v. Securities and Exchange Commission, 
417 F.2d 1058, 1059 (C.A. 2). 


I have given little weight to the Hearing Examiner’s recom- 
mended sanction in this case for a number of reasons. 


First, the recommended denia! of trading privileges “for the 
account of others” for 60 days would not even be a “slap on the 
wrist” because the respondents are no longer trading for the 
account of others. The administrative officials charged with the 
responsibility for administering the Commodity Exchange Act, on 
the other hand, recommended a denial of trading privileges for 
two years applicable to the respondents’ trading for their own 
account and for the account of others. I believe that the adminis- 
trative officials’ recommendation is entitled to greater weight in 
this case than the Hearing Examiner’s recommendation. As 
I stated in a Tentative Decision and Order filed on July 14, 1972, 
in the case of In re Arthur N. Economou, CEA Docket No. 167, 
pp. 175-176: 


The recommendation of the officials charged with the re- 
sponsibility for administering a federal regulatory program 
is entitled to considerable weight in determining the sanction 
that should be imposed against a violator. Such administra- 
tive officials, during the day-to-day administration of a regu- 
latory program, develop a “feel” for the severity of sanctions 
needed to serve as a deterrent to violations that cannot be 
developed by the Hearing Examiners or the Judicial Officer, 
who come in contact with only a small part of the regulatory 
program. 


The recommendation of the complainant is not, of course, 
controlling. For example, if some of the allegations are not 
proven or if there are mitigating circumstances not taken 
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into consideration by the administrative officials, the sanction 
may be considerably less than that recommended by them. 
See, e.g., In re American Fruit Purveyor’s, Inc., 30 Agricul- 
ture Decisions 1542. 


In the present case, there are no mitigating circumstances that 
would warrant reducing the sanction recommended by the com- 
plainant. The respondents’ underfinancing reached its peak after 
they were advised by the complainant that they were under- 
financed. 


Second, I have given little weight to the Hearing Examiner’s 
recommended sanction because, although I regard the Hearing 
Examiner in this case as one of the ablest Hearing Examiners in 
federal service today, I am not unmindful of the fact that this was 
her first case under the Commodity Exchange Act and, therefore, 
I have given greater weight to her findings and conclusions with 
respect to the respondents’ violations—which I have adopted ver- 
batim—than I have given to her recommended sanction. 


Third, this case is the first contested case in which a decision 
has been issued under the new minimum financial requirement 
regulations which became effective in March of 1969. Hence there 
were no precedents directly in point with respect to the sanction 
to be imposed for violations of the minimum financial requirement. 


Fourth, the prior decisions under this Act are not particularly 
helpful in determining the sanction to be imposed in this case. 
The respondents rely in their Petition for Reconsideration, pp. 9- 
10, on seven cases decided under the minimum financial protection 
requirements by consent without a hearing. However, I give no 
weight whatsoever to consent cases in determining the sanction to 
be issued in a contested case. As I stated in the Tentative Decision 
and Order filed on July 14, 1972, in the case of Jn re Arthur N. 
Economou, supra, p. 174, fn. 80: 


Consent orders issued without a bearing will be given no 
weight whatsoever in determining the sanction to be issued 
in a litigated case. In a case where a consent order is agreed 
to by the parties, there is no record or argument to establish 
the basis for the sanction. It may seem less severe than 
appears warranted because of problems of proving the alle- 
gations of the complaint or because of mitigating circum- 
stances not revealed to the Hearing Examiner or to the 
Judicial Officer. Conversely, it may seem more severe than 
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appears warranted because of aggravated circumtsances not 
revealed by the complaint. 


The respondents rely in their Petition for Reconsideration, 
pp. 11-12, on our cases involving reporting requirements of the 
Act and one case involving speculative limits, but the factual 
situations involved in those cases are not sufficiently close to the 
facts in the present case to be helpful in determining the sanc- 
tion to be imposed in this case. The respondents correctly observe 
in their Petition for Reconsideration, pp. 11-12, that the facts 
in the cases of In re Louis Romoff, 31 Agriculture Decisions 158, 
and In re Douglas Steen, 21 Agriculture Decisions 1076, cited in 
the Decision and Order herein, pp. 44-46, are distinguishable 
from the facts in the present case. However, no great reliance 
was placed upon those cases in determining the sanction to be 
issued in this case. The closest prior case relied on was In re 
Dunbeath-Hagen Corp., et al., 26 Agriculture Decisions 465, in 
which the Judicial Officer suspended the firm’s trading privileges 
for one year for its own account and for the account of others 
because it knowingly submitted a false financial statement on 
a single occasion in connection with its application for registra- 
tion as a futures commission merchant. In that case, no warning 
was given to the respondent prior to the institution of the com- 
plaint. The violations of the respondents in the present case are 
much more serious than in the Dunbeath-Hagen case for the 
reasons set forth in the Decision and Order herein.’ 


Fifth, I have given little weight to the Hearing Examiner’s 
recommended sanction because in this case, as in all—or at least 
most—disciplinary cases under the Department’s regulatory pro- 
grams, the record is not particularly helpful in determining the 
sanction that should be issued. I have obsered for 23 years that 
the Department’s administrative agencies go to great lengths to 
prove that a particular violation occurred but introduce no evi- 
dence to aid the Hearing Examiners and the Judicial] Officer in 
determining the sanction to be issued. The administrative officials 
are disappointed when they know from their expertise that the 
sanctions imposed in particular cases are too lenient to effectuate 


1 Although it is my intention to impose sanctions as uniform as possible for similar 
violations unless there are adequate reasons for a change of policy (see In re American 
Fruit Purveyor’s Inc., 30 Agriculture Decisions 1542, 1595-1596), a respondent has no 
inherent right to a sanction no more severe than that applied to others. See Hiller 
v. Securities and Hachange Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. Miller 
€ Co. v. United States, 260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. 
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the purposes of the regulatory programs; but when they fail to 
share the benefit of their administrative expertise with the Hear- 
ing Examiners and the Judicial Officer, they have no one but 
themselves to blame for their disappointment as to the sanction. 


In In re American Fruit Purveyor’s, Inc., 30 Agriculture Deci- 
sions, 1542, 1596, fn. 39, filed on October 29, 1971, I stated: 


It would be helpful in determining the sanction in a case if 
the record contained testimony as to how serious or detri- 
mental the particular violation involved in the case is to the 
regulated industry. In addition, testimony as to the nature 
of the respondent’s business would also be helpful so that the 
Judicial Officer would have some idea as to how “costly” a 
particular suspension would be to the respondent. For exam- 
ple, in the absence of any evidence as to the nature of the 
respondent’s business, the Judicial Officer might not know 
whether a particular suspension order would “cost” the re- 
spondent $100 or $10,000. 


Similarly, in the Decision in the present case, p. 46, fn. 20, 
I stated: 


It has not been the general practice in administrative dis- 
ciplinary cases to introduce evidence in support of the sanc- 
tion recommended by the complainant. I believe that such 
evidence would aid the Hearing Examiners and the Judicial 
Officer in determining the sanction to be imposed. Such evi- 
dence could explain, e.g., the nature of the regulation or ad- 
ministr:.tive program involved in the case, the administrative 
reasons for theregulation or program, the flagrancy or seri- 
ousness of the violation, and the effect of a particular sanc- 
tion on the respondent in view of the nature and extent of 
his business activities. It may be appropriate to introduce 
such evidence at the conclusion of the case so that appro- 
priate consideration can be given to the respondent’s defense. 
The respondent should also be permitted to introduce evi- 
dence as to the appropriate sanction to be issued, assuming 
that the complainant prevails in the case. 


On further consideration, I believe such evidence should be 
introduced by the complainant after it has completed presenting 
its evidence as to the violations, rather than at the conclusion of 
the case. 
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Some elaboration on the nature of the evidence that I believe 
should be presented by the administrative officials may be helpful. 


In a case involving failure to meet the minimum financial re- 
quirements of the Act and regulations, the complainant should 
explain the administrative necessity for the regulations and the 
damage or potential damage caused by violations of the regula- 
tory requirements. Where a particular provision such as the 
proprietary safety factor is involved, an explanation as to the 
administrative reasons for the proprietary safety factor should 
be given. 


If a case involves failure to file required reports, the adminis- 
trative reasons for requiring the reports should be given. 


In a case under the Perishable Agricultural Commodities Act 
involving failure to pay promptly for produce, the evidence should 
show whether failure to pay promptly is a serious problem in the 
industry and what damage, if any, it causes to the marketing 
system. 


In a case involving false weighing under the Packers and Stock- 
yards Act, the evidence should show whether false weighing is 
a serious problem in the livestock industry. For example, what 
damage is being done from false weighing and to whom? What 
is the estimated loss to livestock sellers from false weights? 
What percentage of the livestock markets investigated on a rou- 
tine spot check basis appears to be falsely weighing livestock? ? 
Have the sanctions imposed in prior procedeings served as a de- 
terrent to false weighing, e.g., how does the current percentage 
of false weighing compare with the percentage in the past five 
years? 


In cases under all regulatory programs, if the administrative 
officials believe that the sanctions previously imposed for similar 
violations have not been adequate to serve as a deterrent to the 
regulated industry, the evidence should set forth their views in 
this respect. Similarly, if industry conditions change so that a 
sanction once adequate is no longer deemed adequate by the 
administrative officials, the evidence should establish that fact. 


2 Although such testimony would be subject to reasonable cross-examination as to 
the basis for the complainant’s statistics, eg., the methods and procedures used in 
determining markets falsely weighing livestock, it would not be reasonable to mention 
the names of particular firms that the complainant found falsely weighing livestock, 
or to prove the exact details of violations by persons who are not parties to the pending 
proceeding. 
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The foregoing illustrations are not meant to be complete, but 
merely to serve as a guide to the type of background information 
I believe the agencies should introduce in order to aid the Hear- 
ing Examiners and the Judicial Officer in arriving at an appro- 
priate sanction. Such background information is more important 
than an opinion expressed by an administrative official as to the 
exact number of days that a suspension order should embody. 
However, an opinion by an expert witness, e.g., a Branch Chief or 
Area Supervisor thoroughly familiar with the administrative pro- 
gram, as to the exact sanction necesary to effectuate the purposes 
of the Act, would be proper. Particularly in a proceeding in 
which there is no jury, it is permissible for an expert witness to 
express an opinion on the ultimate issue to be decided. See, e.g., 
Builders Steel Co. v. Commissioner of Internal Rev., 179 F.2d 377, 
379-380 (C.A. 8). However, no recommendtaion is made to the 
administrative officials as to whether such an opinion should be 
given by way of testimony rather than argument. 


In any case in which the Judicial Officer determines that the 
sanctions previously imposed for similar violations are not ade- 
quate under present circumstances to effectuate the purposes of 
the regulatory program, a more severe sanction will be imposed 
in that case, rather than merely announcing that in future cases 
the sanction will be increased. An administrative agency is free 
to reconsider sanctions previously imposed without prior notice 
(see In re Louis Romoff, 31 Agriculture Decisions 158, 186, and 
cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not 
playing a game under which they are entitled to consider the 
sanctions previously imposed for similar violations and determine 
whether they want to run the risk of detection and the imposition 
of such a sanction. They run the distinct risk that a more severe 
sanction will be imposed against them. 


Congress enacted the remedial regulatory programs adminis- 
tered by the Department because of a need for economic law and 
order in the marketplace. The administrative sanctions imposed 
against violators of such regulatory programs should tend to 
achieve that purpose. 


Persons who engage in a regulated business have been granted 
a privilege. Suspension or revocation of the privilege for failure to 
comply with the statutory standards is a necessary power granted 
to the Secretary to assure a proper adherence to the regulatory 
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program (see the cases cited in the Decision and Order herein, 
p. 47). Just as a lawyer may lose his privilege to practice law 
if he embezzles a client’s funds or engages in other serious viola- 
tions, a futures commission merchant, broker, or trader who ma- 
nipulates a futures market or engages in other serious violations 
may lost his privilege to engage in futures trading. 


The House Report on the 1968 amendments to the Commodity 
Exchange Act states that it is the view of the committee that 
serious violations “should be subject to severe penalties” (H. Rep. 
No. 748, 90th Cong., Ist Sess., p. 5). The administrative sanc- 
tions should be severe enough to serve as a deterrent to future 
similar violations by the respondents and by other persons. 


For the foregoing reasons, and for the reasons set forth in the 
Decision and Order herein, the Petition for Reconsideration is 
denied. The stay order issued in this proceeding on May 22, 1972, 
is vacated, and the denial of trading privileges to the respondents 
specified in the order previously entered on April 12, 1972, shall 
become effective on the 30th day after the date of this order. 


A copy of this Decision and Order shall be served on each of 
the parties and each contract market. 
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In re J. W. M., INC. d/b/a FARIBAULT LIVESTOCK SALES. P&S 
Docket No. 4648. Decided July 10, 1972. 


Consent Order 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act by failing to pay when due. 

Thomas E. Bundy, for complainant. 
Respondent pro se. 

Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on April 27, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated provisions of the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On May 22, 1972, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Respondent also states in 
its answer that checks were written and mailed on May 18, 1972, 
in full payment of the livestock purchased from Mid-America 
Stockyards, Tahlequah Sales Barn and P. J. Smith, listed in para- 
graph II of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. W. M., Inc. d/b/a Faribault Livestock Sales, herein- 
after referred to as the respondent, is a corporation with its prin- 
cipal place of business located at Faribault, Minnesota. 


(b) Respondent is, and at all times maerial herein was: 


(1) Engaged in the busines of conducting and oper- 
ating Faribault Livestock Sales, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for its own account as a dealer, within the 
meaning and subject to the provisions of the Act; 


(3) Registered with the Secretary of Agriculture as a 
market agency, selling on commission, and as a dealer to buy and 
sell livestock in commerce. 


2. (a) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions listed, in 
paragraph II of the complaint, purchased livestock in commerce 
and failed to pay, when due, the full purchase price for such 
livestock. 


(b) As of March 1, 1972, there remained unpaid by the re- 
spondent, a total of $5,400.74 for the livestock set forth in para- 
graph II of the complaint. 
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CONCLUSIONS 


By reason of the facts contained in findings of fact 2, herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or indirectly through any corporate or other 
device, shall cease and desist from: 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. 


(No. 14,680) 


In re R. E. ROBERTS, d/b/a FARMERS AND RANCHERS LIVESTOCK 
CoMMISSION Co. P&S Docket No. 4634. Decided July 19, 
1972. 


Market agency—Financial requirements—Net proceeds to consignors— 
Checks—Insufficient funds—Suspension. 


Where respondent violated the financial requirements of the Act as found 
herein, respondent is suspended as a registrant under the Act as ordered 
herein. 


Henry F. Rompage, for complainant. 
Respondent pro se. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging him with violating the financial 
requirements of the Act. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the filing 
of an answer and proposed a cease and desist order against the 
respondent for the violations found and a suspension of respond- 
ent as a registrant under the Act for a period of 21 days and 
thereafter until he demonstrates that he is no longer insolvent. 
Respondent did not file exceptions. 


The Chief Hearing Examiner’s Recommended Decision and 
Proposed Order are adopted as the final Decision and Order 
herein. The order shall becmoe effective on the sixth day after 
service of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on April 5, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a Paris, Texas, live- 
stock dealer, was charged with violating financial requirements of 
the Act. 


Copies of the complaint and the rules of practice were served 
on respondent on April 12, 1972. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 


On May 24, 1972, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on June 19, 1972, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c)). 
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PROPOSED FINDINGS OF FACT 


1. R. E. Roberts, doing business as Farmers and Ranchers Live- 
stock Commission Company at Paris, Texas, is an individual who 
at all times material herein operated a posted stockyard under the 
Act, engaged in the busines of buying and selling livestock on 
commission and for his own account, and registered with the 
Secretary of Agriculture under the Act as a market agency and 
dealer to buy and sell livestock in interstate commerce. 


2. As of February 8, 1972, respondent’s current liabilities of 
$39,092.30 exceeded his current assets of $4,182.69 by $34,959.61. 


3. During December 1971 and January 1972, respondent sold 
livestock consigned to him for sale on commission and in pur- 
ported payment to the consignors thereof issued checks for 
$11,592.39 which were returned unpaid by the bank because of 
insufficient funds in the account on which drawn. 


PROPOSED CONCLUSIONS 


By the facts stated above, respondent’s financial condition does 
not meet the requirements of the Act, and he has willfully violated 
Sections 307 and 312 of the Act (7 U.S.C. 208, 213(a)) and sec- 
tion 241.43(a) of the regulations thereunder (9 CFR 201.43(a)), 
for which the following order should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 


2. Failing to pay to consignors, when due, the actual net pro- 
ceeds received from the sale of their livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 21 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
21-day period. 


This order to be effective on the sixth day after service on 
respondent. 
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(No. 14,681) 


In re WHITEVILLE LIVESTOCK AUCTION, INC., and KENNETH 
TYRONE COLEMAN. P&S Docket No. 4511. Decided July 20, 
1972. 


Unfair and deceptive practices—Weights—Suspension 


Where respondents engaged in unfair and deceptive practices in the selling 
and weighing of livestock, respondents violated the Act and the regula- 
tions, and respondents are suspended as registrants under the Act for 
a period of 20 days. 


Richard S. Wetzler, for complainant. 
W. Osborne Lee, Jr., Lumberton, N. C., for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
(7 U.S.C. 181 et seqg.), a complaint was filed, charging the re- 
spondents with violating the Act in connection with weighing 
livestock. Respondents filed an answer to the complaint and re- 
quested an oral hearing. The hearing was held before Chief Hear- 
ing Examiner Jack W. Bain. After the hearing, complainant and 
respondents filed proposed findings and conclusions. Complainant 
filed a reply brief and requested that its Proposed Findings of 
Fact, Conclusions, and Order be adopted by the Chief Hearing 
Examiner. 


On June 23, 1972, the Chief Hearing Examiner incorporated, 
by reference, as part of his Recommended Decision, Complain- 
ant’s Proposed Findings, etc., filed on February 18, 1972, and 
adopted them as his Proposed Findings of Fact, Proposed Con- 
clusions, and Proposed Order herein. The respondents did not file 
exceptions. 


Although the sanction seems less severe than warranted by the 
respondents’ serious violations, the complainant did not request 
a greater sanction. Also, there may be circumstances not revealed 
by the record which justify the recommended sanction. The Chief 
Hearing Examiner’s Recommended Decision is adopted as the 
final Decision and Order herein. The order shall become effective 
on the 10th day after service of a copy hereof upon the respond- 
ents. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), hereinafter called the Act. It was insti- 
tuted by a complaint filed June 30, 1971, by the Packers and 
Stockyards Administration, United States Department of Agricul- 
ture. Respondents were charged with violating the Act in con- 
nection with weighing livestock purchased on a weight basis at 
their stockyard in Whiteville, North Carolina. Respondents filed 
an answer on July 26, 1971, denying any violations and requesting 
an oral hearing. 


A hearing was held before Chief Hearing Examiner Jack W. 
Bain of the Department on December 7 and 8, 1971, in Wilming- 
ton, North Carolina. Mrs. Dona Kahn and Richard S. Wetzler, 
Office of the General Counsel of the Department, appeared for 
Complainant, and W. Osborne Lee, Jr., of Lee, Lee & Murray, 
Attorneys at Law, of Lumberton, North Carolina, appeared for 
Respondent. Each of the parties called two witnesse. Complain- 
ant introduced 24 exhibits in evidence, and Respondents intro- 
duced one. The transcript contains 267 pages. 


After the hearing, Complainant filed proposed findings, etc., on 
February 18, 1972 (24 pages). Respondents filed their proposals 
on May 17, 1972 (10 pages), and Complainant filed its reply on 
June 15, 1972 (7 pages). 


In the last paragraph of Complainant’s Reply Brief, it re- 
quested that its Proposed Findings of Fact, Conclusions, and 
Order in this proceeding be adopted by the Hearing Examiner. 


PROPOSED FINDINGS, CONCLUSIONS, AND ORDER 


If I were to write my own findings, conclusions, and order, 
there might be changes in style, as no two lawyers are likely to 
express themselves in identical language on the same point, but 
there would be no change in substance from those proposed by 
Complainant. Therefore, as time is of the essence because of my 
approaching retirement as of June 30, 1972, with another pro- 
ceeding to be disposed of by then, I now incorporate by refer- 
ence, as a part of this Recommended Decision, Complainant’s Pro- 
posed Findings, etc., filed on February 18, 1972. It is my conclu- 
sion that Respondents’ Reply Brief, filed on May 17, 1972, does 
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not require any change in the matters incorporated by reference, 
and they are adopted as my Proposed Findings of Fact, Proposed 
Conclusions, and Proposed Order herein. 


COMPLAINANT’S PROPOSED FINDINGS, CONCLUSIONS, AND 
ORDER, AND BRIEF IN SUPPORT THEREOF 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. The complaint, filed 
on June 30, 1971, by the Administrator of the Packers and Stock- 
yards Administration, charges the respondents, partners doing 
busines sas Whiteville Livestock Auction, Inc., with violating the 
Act in connection with the weighing of livestock purchased on a 
weight basis at their stockyard located at Whiteville, North 
Carolina. 


Respondents filed an answer on July 26, 1971, in which they 
admit the jurisdictional allegations and deny the remaining alle- 
gations of the complaint, requesting an oral hearing, which was 
held in Wilmington, North Carolina on December 7 and 8, 1971. 
Jack W. Bain, Chief Hearing Examiner, Office of the Hearing 
Examiners, United States Department of Agriculture, presided 
at the hearing. Respondents were represented by Mr. W. Osborne 
Lee, Jr., Attorney, Lumberton, North Carolina. Ms. Dona Kahn 
and Mr. Richard S. Wetzler, Office of the General Counsel, United 
States Department of Agriculture, represented the complainant. 
Two witnesses each testified for the parties. Twenty-four exhibits 
were received in evidence for complainant and one for the re- 
spondents. The transcript comprises 267 pages. 


PROPOSED FINDINGS OF FACT 


1. Whiteville Livestock Auction, Inc., a corporation, and Ken- 
neth Tyrone Coleman, an individual, are partners, doing business 
as Whiteville Livestock Auction, Inc., hereinafter referred to as 
the respondents, with their principal place of business at White- 
ville, North Carolina 28472. (Answer) 


2. Respondents are, and at times material herein were (a) en- 
gaged in the business of conducting and operating the Whiteville 
Livestock Auction, Inc., Whiteville, North Carolina, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 
(b) engaged in the busines of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock in com- 
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merce for their own account; and (c) registered with the Secre- 
tary of Agriculture as a market agency and dealer to buy and 
sell livestock in commerce. (Answer) 


8. Respondents operate a daily buying station at the stockyard 
located at Whiteville. North Carolina. Respondents sell the live- 
stock purchased at the stockyard to various packers located in the 
states of North Carolina and Pennsylvania. (Answer) 


4. Livestock bought and sold at the stockyard is weighed there 
on a scale owned by respondents and operated by Ms. Juanita 
Russ and Mr. Robert Martin, employees of respondents, acting as 
weighmasters. It is the duty of the weighmasters to determine 
the true and correct weight of livestock being bought or sold and 
to record such true and correct weight in printed form on a scale 
ticket issued by respondents (See 9 CFR 201.49, 201.71, 201.73). 
The weight thus recorded on the scale ticket determines the total 
sum which the seller or buyer receives or pays for the livstock 
bought or sold by respondents on a dealer basis (See 9 CFR 
201.55). Livestock that is purchased by respondents at the stock- 
yard on a dealer basis is sorted and then resold on a weight basis 
to packers and other dealers, including Penn Packing Company, 
Philadelphia, Pennsylvania (Tr. 72, 238, 239). 


5. At all times material herein, the scale in use at respondents’ 
stockyard was a Toledo, dial scale with printer, having five pound 
minimum weight graduations. When empty, the scale is correctly 
balanced when the dial indicator is at zero. If the scale is back 
balanced, the indicator will be behind zero (area not marked in 
graduations), a scale ticket will be printed with an “E” on it, and 
livestock otherwise weighed properly on such a scale will be short- 
weighed to the nearest five pounds (Tr. 51, 52, 53, 181, 182, 255). 


6. The weighing instructions issued by the Packers and Stock- 
yards Administration provide: 


The empty scale shall be balanced each day before weighing 
begins and thereafter, while weighing operations continue, 
it shall be balanced at intervals of not more than 15 drafts or 
15 minutes, whichever is completed first. In addition, the 
empty scale shall be balanced whenever a weigher resumes 
weighing duties after an absence from the scale and also 
whenever a load exceeding half the scale capacity has been 
weighed and is to be followed by a load of less than 1000 
pounds. (Comp. Ex. 12.) 
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7. On Monday, March 15, 1971, T. C. Harris, Durwood Helms, 
and David Otten, scales and weighing specialists with the Depart- 
ment, purchased hogs at a posted stockyard for the purposes of 
conducting routine “direct-sale” weighing investigations. These 
hogs were held in pens at such stockyard and given a limited 
amount of feed and water until 6 o’clock on Wednesday, March 17, 
1971, at which time they were taken off all feed and water (Tr. 
15, 149). 


8. Early in the morning (6:00 a.m.) of the 18th, the hogs were 
removed from the holding pens, which had no feed or water in 
them nor any facilities for such (Tr. 15, 149). At this time a 
“catch-weight” was obtained for each individual animal on a scale 
that had been tested and found accurate by the government inves- 
tigators (Tr. 17, 150). The hogs were in a “gaunt” and “shrunk- 
out” condition and were then hauled in a government owned 
truck approximately 158 miles to a location 7/10 of a mile from 
respondents’ stockyard (Tr. 17, 19, 150). 


9. Upon arrival just before noon on the 18th, five head of hogs 
were weighed individually by T. C. Harris and Durwood Helms, 
qualified and experienced scales and weighing specialists, assisted 
by David Otten, also familiar with accurate weighing procedures. 
The hogs were weighed on a government-owned and tested scale 
(hereinafter referred to as the P&S scale), which is a self-con- 
tained livestock scale designed and constructed by Fairbanks 
Morse and Company. It is an accurate scale of a type approved 
and accepted by the scale industry for weighing livestock in 
single drafts with one pound graduations. It consists of a weigh 
beam and lever system and a three by eight foot platform on 
which is bolted a stock rack and it is securely installed in the 
government-owned truck. (Comp. Exs. 1, 2; Tr. 11, 14). 


10. Before the weighing of the five head of hogs referred to 
above, the P&S scale on the truck was tested for accuracy by 
Messrs. Harris and Helms. The truck bed was jacked up to take 
the weigh off the truck springs so as to create a rigid base for the 
scale. When the truck bed was leveled, the scale was tested, using 
calibrated accurate test weights in the usual and accepted method 
for testing scales. The tests showed that the scale was an accu- 
rate weighing machine, capable of weighing livestock accurately 
within allowable tolerances. (Comp. Exs. 3, 4; Tr. 20-29, 151- 
152). 
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11. After testing the P&S scale for accuracy, the balance was 
checked, and each of the five hogs referred to above were weighed 
individually between 12:23 and 12:30 p.m., the balance being 
checked before each animal was weighed (the balance never 
changed), and in connection with such weighing operations, scale 
tickets were issued showing the true and correct weights of the 
hogs as follows (Comp. Ex. 5; Tr. 29-34; 152-154) : 


Description of Hog P&S Scale Ticket No. Weight (pounds) 
1 Black Sow 1140 244 
1 Red Sow 1141 246 
1 White Sow, with black hip 1142 331 
1 Spotted Barrow 1143 193 
1 Red Gilt 1144 217 


12. After being weighed individually, as set forth above, the 
hogs were hauled in a pick-up truck by Mr. Helms 7/10 of a mile 
to respondents’ stockyard, where they were weighed by respond- 
ents’ manager and weighmaster, Mr. Robert Martin (Tr. 155). 
The hogs were weighed in two drafts and were purchased by re- 
spondents on the basis of the weight recorded on two scale tickets 
issued by Mr. Martin (Comp. Ex. 16; Tr. 155-159). A copy of the 
two scale tickets were made a part of respondents’ books and 
records. The weights of the five hogs as recorded on respondents’ 
scale tickets were as follows (Comp. Ex. 16): 


Respondent’s Scale 


No. of Head Ticket No. Weight (pounds) 
3 5664 730 
2 5665 485 


The total weight of these five hogs, as weighed by respondents 
and printed on their scale tickets, was 1215 pounds, or 16 pounds 
les sthan the weights recorded (1231 pounds in total) on the P&S 
truck scale less than 22 minutes earlier. (Comp. Ex. 5, 16, 17.) 
Mr. Helms was paid on the basis of the weights printed on the 
scale tickets issued by respondents (Comp. Exs. 16, 17; Tr. 156). 


13. The hogs so purchased on March 18, 1971 in the early 
afternoon, and referred to in Findings of Fact 11 and 12 above, 
were “gaunt” and “shrunk out” when weighed by respondents, 
having been off feed and water for many hours, since 6 o’clock 
the evening before, and having been hauled 158 miles before being 
weighed on the P&S scale just prior to the sale to respondents 
(Tr. 15, 16, 17, 19, 34, 149, 150). Hogs in this condition are not 
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expected to shrink at all in a matter of 20-30 minutes, or at most 
a pound or two, and any “apparent” shrink of more than 214 
pounds (explained by the break of the beam on a 5 pound grad- 
uated scale) would indicate that the animals were weighed at less 
than their true and correct weights (Tr. 18, 40, 49). 


14. On the basis of the weight discrepancies found in the 
transaciton inolving five head, as referred to above, Mr. Harris 
decided to continue the investigation of respondents’ weighing 
operations, and as a result thereof, the seven head of hogs re- 
maining in the P&S truck were selected for sale to the respondents 
on the same day March 18, 1971. The hogs had been purchased 
and conditioned in the exact same manner and at the same time 
as the five head initially sold to respondents that day (Tr. 35, 36). 
Beginning at 2:32 p.m. on the 18th, Messrs. Harris and Helms, 
with the assistance of Mr. Otten, weighed the seven hogs indi- 
vidually, balancing the scale before each animal was weighed, 
and issuing scale tickets with the actual weight of each animal. 
The animals were weighed in the same manner as described in 
weighing the five hogs earlier on the same day (Finding of Fact 
11), with the following results (Comp. Ex. 6; Tr. 36, 38, 167, 
168) : 


Description of Hog P&S Scale Ticket Weight (pounds) 
1 White Barrow 1145 168 
1 White Gilt 1146 196 
1 White Gilt 1147 169 
1 White Gilt, black nose 1148 187 
1 White Barrow 1150 195 
1 White Sow 1149 356 
1 Black Sow 1151 344 


15. After the last animal was weighed on the P&S scale as 
described above (the time was 2:41 p.m.), the hogs were then 
hauled by Mr. Helms in the pick-up truck 7/10 of a mile to the 
respondents’ stockyard, where the animals were weighed in two 
drafts by respondents’ weighmaster, Ms. Russ. Scale tickets were 
issued by Ms. Russ and Mr. Helms was paid for the hogs on the 
basis of the weight on the scale tickets issued by respondents, 
which tickets were made a part of respondents’ books and records 
(Comp. Ex. 18; Tr. 168-171). The weights recorded by the 
respondents were as follows: 
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Respondents Scale 


No. of Head Ticket No. Weight (pounds) 
2 043049 685 
5 043078 905 


The total weight of these seven hogs, as weighed by respondents 
and printed on their scale tickets, was 1590 pounds, or 25 pounds 
less than the weights recorded (1615 pounds in total) on the P&S 
scale, less than 18 minutes earlier (Comp. Exs. 6, 18, 19). Mr. 
Helms was paid on the basis of the weights printed on the scale 
tickets issued by respondents (Comp. Ex. 18; Tr. 169). 


16. The hogs so purchased late afternoon on the 18th, and 
referred to in Findings of Fact 14 and 15, were as “gaunt” and 
“shrunk out” as the hogs used in the first transaction on the 18th, 
and were not expected to shrink at all in a matter of 20-30 min- 
utes, or at most a pound or two, so that again, any “apparent” 
shrink of more than the 214 pounds accounted for by the break 
of the beam would indicate that the animals have been short- 
weighed (Tr. 17, 18, 40, 150, 172). 


17. On the basis of the weight discrepancies found in the two 
transactions of March 18, 1971 (11 and 25 pounds), Mr. Harris 
decided to continue the investigation of respondents’ weighing 
operations, and as a result thereof, hogs were purchased at a 
posted stockyard on Monday, March 22, 1971. These hogs were 
held at the place of purchase and conditioned in the same manner 
as described for the hogs purchased on the 18th. They were fed 
a limited and controlled amount of feed and water until the 
evening of the 23rd, at which time they were taken off food and 
water. The hogs were picked up very early on the 24th, a “‘catch- 
weight” was obtained, the pens were observed to have no feed or 
water, nor any facilities for feed and water, and the condition of 
the hogs was “gaunt and shrunk-out” (Tr. 40-42; 174). These 
hogs were then hauled a distance of 156 miles to the same loca- 
tion near respondents’ stockyard as was chosen for the transac- 
tions of March 18 (Tr. 41-42, 174). 


18. In the early afternoon of the 24th, the P&S scale was again 
tested for accuracy by the same Packers and Stockyards Adminis- 
tration officials in the exact same manner as described in Finding 
of Fact 10 (Tr. 43-44, 175). Again the P&S scale was found to be 
within tolerances and accurate for the purposes of weighing live- 
stock (Comp. Ex. 7; Tr. 48-44, 175). Beginning at 2:26 p.m. on 
the 24th, Messrs. Harris and Helms, with the able assistance of 
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Mr. Otten, weighed five hogs, individually, balancing the scale 
before each animal was weighed, and issuing scale tickets with 
the actual weight of each animal (Comp. Ex. 8; Tr. 46-47, 176). 
The animals were weighed in the same manner as described in 
weighing the animals sold to respondents on the 18th of March 
(See Findings of Fact 9, 11), with the following results (Comp. 
Ex. 8): 


Description of Hog P&S Scale Ticket No. Weight (pounds) 
1 White Gilt 1177 227 
1 White Barrow 1178 177 
1 White Gilt 1180 188 
1 Black sow with white spots 1179 331 
1 White Barrow 1181 154 


19. After the last animal was weighed on the P&S scale as 
described above (the time was 2:33 p.m.), the hogs were then 
hauled in the pick-up truck by both Mr. Helms and Mr. Harris 
for a distance of 7/10 of a mile to respondents’ stockyard where 
the animals were weighed in three drafts by Ms. Russ and scale 
tickets were issued as follows (Comp. Ex. 20): 


Respondents’ Scale 


No. of Head Ticket No. Weight (pounds) 
3 043288 580 
1 043283 145 
1 043282 325 


Copies of the scale tickets so issued were made a part of respond- 
ents’ books and records and Mr. Helms was issued a check for the 
five hogs on the basis of the weights recorded by respondents on 
their scale tickets (Comp. Ex. 20; Tr. 177). 


20. The total weight of the five hogs sold to respondents on the 
24th of March, on the P&S truck scale was 1,077 pounds and 
when weighed by respondents in less than %4 hour (2:55 p.m.), 
the weight recorded by respondents totaled 1050 pounds, or 27 
pounds less than the true and correct weight as ascertained on 
the government truck scale (Comp. Ex. 21; Tr. 180). The animals 
so weighed by respondents were “gaunt” and “shrunk out” when 
weighed, having been off feed and water since 6:00 p.m. the day 
before, and having been hauled over 150 miles. Hogs in this con- 
dition would not be expected to experience any appreciable shrink 
or loss in weight over a period of % an hour (Tr. 18, 41-42, 
48-49, 174). 
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21. After the sale of the five hogs to respondents on the 24th, 
the balance of respondents’ scale was checked and the scale was 
found to be 5 pounds back-balanced (Tr. 52, 181). The scale ticket 
printed showed an “E” indicating a back-balance. The amount of 
the back balance was determined by the use of calibrated test 
weights to bring the indicator to zero from a back-balance position 
behind zero (Tr. 51, 52, 181). 


22. After properly balancing respondents’ scale, Messrs. Harris 
and Helms weighed two of the five hogs sold to respondents that 
day, obtaining them from the alley adjacent to the scale, where 
they had remained after sale without feed or water or access to 
feed or water (Tr. 58, 257, 183, 186, 214, 215). The two hogs were 
reweighed individually on respondents’ scale, the balance being 
checked each time. Instead of weighing the same as the weight 
shown on respondents’ scale tickets less than 10 minutes earlier 
(the checkweighing started at 3:00 and was finished at 3:08 
p.m.), or at most showing a very slight shrink or weight loss, as 
would be expected, the hogs showed an apparent gain of 15 pounds 
over the purchase weights (Comp. Exs. 22, 23, 24; Tr. 59-60, 184- 
190). The checkweighing results were as follows: 


Respondents Difference of 
P&S Truck Weights on Checkweights 
Description Weights Scale Tickets Checkweight and Purchase 
of Hog (pounds) (pounds) (pounds) Weights 
1 Barrow—white 154 145 155 +10 
1 Sow—black with 
white spots 331 325 330 +5 


23. The balance of the scale was then again checked and 
Messrs. Harris, Helms and Otten, using accurate calibrated test 
weights, tested the accuracy of respondents’ scale by methods 
usual and acceptable in the scale industry. The test showed the 
scale was within tolerance and accurate for purposes of weighing 
livestock (Comp. Ex. 9; Tr. 60-62, 191). 


24. On January 13, 1971 respondents’ scale was tested by Mr. 
W. R. Burnett, a livestock scales inspector for the State of North 
Carolina, and found to be acceptable and accurate for the purpose 
of weighing livestock (Comp. Ex. 10). On March 31, 1971, the 
scale was tested by the Toledo Carolina Co., Wilmington, North 
Carolina, and again found to be accurate for the purposes of 
weighing livestock, with no error whatsoever found in the opera- 
tion of the scale (Comp. Ex. 11). The reports of both these tests 
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were filed with the Department at the time of the tests (Tr. 63- 
71). 


25. Both the weighmasters, Ms. Russ and Mr. Martin, have 
filed with the Department acknowledgments that they have read 
the INSTRUCTIONS FOR WEIGHING LIVESTOCK, issued by 
the Packers and Stockyards Administration (Comp. Exs. 14, 15; 
Tr. 76-77). 


PROPOSED CONCLUSIONS 


The respondents are charged with engaging in and using unfair 
and deceptive practices in connection with the weighing of live- 
stock purchased at respondents’ stockyard, in violation of section 
312(a) of the Act. The issues are whether respondents (1) 
weighed livestock at the stockyard at less than their true and 
correct weights; (2) issued incorrect scale tickets to the seller 
and paid for the livestock on the basis of such false weights; and 
(3) willfully and knowingly committed such practice. 


THE EVIDENCE PROVES THAT RESPONDENTS IMPROPERLY 
BALANCED THE SCALE 


At all times material herein, respondents weighed livestock at 
the stockyard on a dial scale. If operated properly the weigh- 
master should balance the scale at frequent intervals, insuring 
that the indicator is at zero when the scale is empty (Comp. Ex. 
12). If the scale is back-balanced, the indicator will be resting in 
the blank space behind zero, and it will weigh “light” or “short,” 
i.e., a hog weighed on such a scale would appear to weigh less 
than it actually does, and if otherwise properly operated, the 
scale ticket printed will show a weight which is less than the true 
and correct weight (Tr. 53, 55, 182). The simple act of balancing 
the scale by moving the balance to bring the indicator to zero will 
correct a back balanced condition (Tr. 53, 182). Uncorrected, 
such a scale will, of course, print false scale tickets. 


That respondents’ scale was back balanced and improperly 
operated is clearly established by the evidence. In addition to the 
actual evidence of short weights, which is consistent with a back- 
balanced condition, the balance was in fact tested by Messrs. 
Harris and Helms on March 24, 1971, after the sale of the five 
hogs, and it took five pounds of test weights to bring the scale 
into balance, that is, to bring the indicator up to zero (Tr. 52, 
181). 
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This back-balanced condition could not have been accidental or 
caused by any mechanical deficiency in the scale, as respondents 
would have us believe. If, for example, the scale was only balanced 
once each day, during the process of weighing animals the scale 
would become over-balanced rather than back-balanced as a result 
of the accumulation of manure and dirt, i.e., it should have 
weighed heavy instead of light (Tr. 56). 


The evidence is that the scale, if properly balanced and oper- 
ated, was in good working condition and no mechanical deficiency 
can account for the back-balanced condition. Respondents’ exhibit, 
purporting to evidence some mechanical difficulties with the scale, 
does not merit any consideration under the circumstances of this 
case. Firstly, the so-called report of service was not filed with 
the scale test, as required. The Department received a test report 
from the serviceman, made on March 31, 1971, and there is 
nothing in the report to indicate that there was any problem 
with the scale or that it functioned in any way other than within 
tolerances and accurate for the purposes of weighing livestock 
(Comp. Ex. 11; Tr. 69-71). The scale company was located in 
the same city the hearing was held. Why did not respondents 
call the serviceman? Simply, because he would have testified that 
the scale was accurate, as the report filed by him with the Depart- 
ment indicates (Comp. Ex. 11). Moreover, on the very day in 
issue, March 24, 1971, the government tested the scale and found 
it in perfect working order with no apparent mechanical reason 
for the short-weights except a back-balanced condition easily cor- 
rected by the turn of the balance ball. 


Although respondents took great pains at the hearing to estab- 
lish that the scale was balanced before all weighings, with the 
admitted exception of one of the load in issue, it could not have 
been balanced properly and in accordance with the Instructions 
for Weighing Livestock. No scale which is correctly balanced 
will have a back balance of 5 pounds. No malfunction caused 
such a condition—especially under the circumstances of this case 
where the mere turning of the balance ball by Mr. Helms brought 
the scale into balance with the indicator on zero (Tr. 183). Most 
important, to anyone operating a scale with a back balance, it is 
immediately ascertainable that the scale is not in balance—the 
indicator does not come to rest at zero when the scale is empty. 
At no time did respondents suggest that they had any problem 
balancing the scale or that the indicator, in spite of attempts to 
balance the scale, rested behind zero. 
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Therefore, the evidence is abundant and leaves no doubt that 
the scale was improperly balanced as alleged and this is cor- 
roborated by the evidence submitted with respect to the fact that 
livestock was weighed at less than their true and correct weights, 
a matter which will be discussed below. 


THE EVIDENCE PROVES THAT RESPONDENTS WEIGHED LIVE- 
STOCK AT LESS THAN THEIR TRUE AND CORRECT WEIGHTS 


The evidence is undisputed that hogs will shrink in weight 
within the first few hours of transit. Mr. Harris testified that 
based on his experience in the livestock industry, hogs will 
experience excretory shrink, 7.e., elimination of body waste from 
the digestive and alimentary tract, principally during the early 
part of transit and then the shrinkage gradually decreases to a 
point where little if any shrink is experienced (Tr. 8-10). If at 
this point, an animal so transported is sold, there should be little, 
if any, shrink involved. Thus, such an animal, weighed within 
a half hour prior to sale and reweighed at sale, should weigh the 
same amount at both times, absent any differences in the gradua- 
tions of the two scales involved. Even, as here, with a one-pound 
graduation on the P&S scale and a five-pound graduation on the 
respondents’ scale, there should be no more than a one or two 
pound difference between the weights. 


Yet, the evidence is that the results of the investigation indi- 
cated weights contrary to the norm. Gaunt animals were weighed 
on the P&S scale, which had been thoroughly tested for accuracy, 
balanced and properly operated, and when sold to respondents 
within the half hour, the animals “appeared” to lose anywhere 
from five pounds to 27 pounds per sale. 


Moreover, within a few minutes of the sale on March 24, 1971, 
respondents’ scale was balanced and two of the animals were 
reweighed on respondents’ own scale. The hogs “gained” 10 and 
5 pounds, respectively, over respondents’ purchase weights on the 
very same scale, which gain cannot be explained by any “fill” since 
the alley was void of feed or water and there was little time for 
any gain to have occurred even if feed were available (less than 
5 minutes). Thus, the checkweighing results corroborate the 
other evidence of short-weighing. 


The evidence is therefore substantial, clear and irrefutable 
and demonstrates that the respondents engaged in the practice of 
short-weighing at the stockyard as alleged. Furthermore, it is 
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undisputed that respondents made, or caused to be made, the 
scale tickets issued at the time of the sales involved herein, and 
that they paid the seller based on the weights on such tickets. 


THE EVIDENCE PROVES THAT RESPONDENTS WILFULLY ENGAGED 
IN THE PRACTICE OF FALSE WEIGHING 


The main contention of respondents appears to be that although 
livestock was weighed light, it was not done so willfully. The 
evidence to the contrary is so substantial that it leaves little doubt 
that the practice was willfull. 


All the evidence in the record clearly establishes a pattern of 
weighing light and cannot be explained, as respondents would 
have us believe, by any inadvertent error or deficiency in the 
scale. The so-called error is too consistent to be inadvertent. It 
is always to the detriment of the seller at the stockyard, never 
to his benefit. 


Respondents attempt to dispute the willful nature of the evi- 
dence by implying that a back-balanced scale would always weigh 
livestock light in the exact amount of pounds a scale is back- 
balanced and that the evidence of the amount of short-weighing 
varied with each group of animals. Respondents ignore the fact 
that there are additional ways in which short weights may be 
accomplished other than by back-balancing. The printer can be 
engaged at any point with the indicator not at rest and a ticket 
punched (Tr. 56). The differences between the amount of back- 
balance and the amount of short weight tends, if anything, to 
prove a willful practice of operating the scales in such a manner 
that animals will be weighed light. 


Further, the record shows that the packer is interested in the 
yield obtained from livestock and in order to attract buyers, 
sellers attempt to keep the “shrink” down and the yield up (Tr. 
80-81). With respect to the farmer, it appears he is receiving 
a fair market price, but in fact if you deduct what he loses on 
the short weight, he gets much less than market price for the 
animal. Since the farmer cannot generally check the accuracy 
of the weights, he cannot know that he is getting less in proceeds, 
and he will bring his business to the market that pays the highest 
price per hundredweight. 
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SUMMARY 


Under the controlled conditions that prevailed in connection 
with complainant’s purchase, transportation, weighing and sale 
of the hogs used by it in its investigation of respondents’ weigh- 
ing operations, the factor of “shrink” had been completely elimi- 
nated by the time the weighing operations were performed by 
the parties. The weights which were determined and recorded 
by complainant on the P&S scale were the true and correct 
weights of the hogs. Yet, on the three occasions on the two differ- 
ent dates, respondents falsified the weights, by weighing the hogs 
from 5 to 27 pounds less than their true weights. There is no 
reason to doubt, therefore, that such falsifications of weights is 
a regular and continuing practice in respondents’ weighing opera- 
tions. 


Section 312(a) of the Act, in part, proscribes any unfair or 
deceptive practice in connection with the selling and weighing of 
livestock. There is no doubt that the practice engaged in by 
respondent would be an unfair method of competing with other 
buying points and stockyards in the area and would be unfair 
and deceptive with respect to the farmers or producers who sell 
their animals to respondents. 


Complainant submits that a fair appraisal of all the facts 
in this proceeding shows conclusively that respondents engaged 
in the alleged practices at the buying station, and that such prac- 
tices are unfair and deceptive in violation of section 312(a) of 
the Act. Indeed, the Department has long held the view that such 
practices are violative of the Act and the regulations. See Jn re 
Wayne County Livestock Exchange, Inc., 23 A.D. 172 (1964); 
In re Milton Silver, 21 A.D. 1438 (1962) ; In re Joseph L. Mitchell, 
21 A.D. 124 (1962), aff., 308 F.2d 855, 7th Cir. (1962), cert. den., 
327 U.S. 935 (1963); In re Davenport Packing Company, Inc., 
20 A.D. 188 (1961) ; In re George Roman, 17 A.D. 5 (1958); In 
re Straub & Smith Packing Company, Inc., 16 A.D. 128 (1959) ; 
In re Mid-South Packers, Inc. and George L. Beam, 26 A.D. 238 
(1967; In re R. D. Bryan, 29 A.D. 816 (1970) ; In re Erwin, Inc., 
28 A.D. 1273 (1969); In re Chester Burgess, 28 A.D. 449, 457 
(1969); In re H. W. McCurdy, 28 A.D. 51, 59 (1969); In re 
Farmers Cooperative Market, 27 A.D. 1230, 1239 (1968) ; In re 
J. W. Moore, 26 A.D. 546 (1967) ; In re George Reaves, 30 A.D. 
— (1971). 
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The violations of the Act committed by respondents were will- 
ful. Not only did they stand to gain by such practices, but the 
short weighing was too consistent to be considered as inadvertent. 
Under all these circumstances, and because of the serious nature 
of the violations, complainant believes that a suspension of re- 
spondents’ registration is warranted. See In re Ray Townsend, 
27 A.D. 68 at p. 74 (1968). 


PROPOSED ORDER 


Respondents, individually and as partners with each other or 
with other persons or corporations, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 

2. Issuing scale tickets and accounts of purchase to sellers of 
livestock on the basis of false and incorrect weights; 

8. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 

4. Failing to operate livestock scales in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in their 
business under the Act, including, among other things, scale 
tickets and accounts of purchase which show the true and correct 
weight of livestock purchased by respondents on a weight basis. 


Respondents are suspended as registrants under the Act for a 
period of 20 days. 


(No. 14,682) 
In re ADOLF SKLAR. P&S Docket No. 4605. Decided July 20, 1972. 


Dealer and market agency—Failure to pay—Drafts—Insufficient funds— 
Accounts and records 


Where respondent violated the Act and the regulations with respect to the 
financial requirements thereof, respondent is ordered to cease and desist 
from such violations, and to keep accounts, records and memoranda as 
required under the Act. 


Jerome S. Ducrest, for complainant. 
Respondent pro se. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), a complaint was filed, 
charging the respondent with issuing insufficient funds drafts, 
failure to pay when due, and failure to keep accounts, records, 
and memoranda as required under the Act. Respondent did not 
file an answer to the complaint, but requested an oral hearing. 
The hearing was held before Chief Hearing Examiner Jack W. 
Bain. After the hearing, complainant filed Complainant’s Rec- 
ommended Preliminary Statement, Findings of Fact, Conclusions 
and Order. Respondent did not file a brief. 


The Chief Hearing Examiner issued a Recommended Decision 
adopting the complainant’s recommendation as the Recommended 
Decision of the Chief Hearing Examiner. The respondent did not 
file exceptions. 


The Chief Hearing Examiner’s Recommended Decision is 
adopted as the final Decision and Order herein. The order shall 
become effective on the sixth day after service of a copy hereof 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint issued on December 16, 1971 by the Administrator, Packers 
and Stockyards Administration, under authority delegated by 
the Secretary of Agriculture, and filed with the Hearing Clerk 
on December 17, 1971. 


The Complaint charges that respondent, in connection with his 
operations as a dealer, purchased livestock, in commerce, and, in 
purported payment therefor, issued drafts which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such drafts were drawn to pay such drafts; failed to pay, 
when due, the full purchase price for livestock purchased, in com- 
merce; and failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his 


business as a dealer and market agency buying on commission 
under the Act. 
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Respondent did not file a formal answer but, in a telegram 
dated January 13, 1972, addressed to Complainant’s attorney, 
requested a hearing “in reference to the matters alleged in the 
Complaint.” A hearing was held in Houston, Texas, on March 15, 
1972. Jack W. Bain, Chief Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, Washing- 
ton, D. C. presided at the hearing. Respondent appeared pro se. 
Jerome Ducrest, Office of the General Counsel, United States 
Department of Agriculture, Washington, D. C. appeared for Com- 
plainant. Nine witnesses testified for Complainant and none 
testified for Respondent. Complainant introduced into evidence 
twenty exhibits, or series of exhibits, and none was introduced on 
behalf of Respondent. Complainant’s exhibits will be referred to 
hereinafter as “C’s X’’, followed by the exhibit number. The 
transcript of the hearing contains 107 pages which will be referred 
to herein as “TR”, followed by the page number. 


FINDINGS OF FACT 


1. Adolf Sklar, hereinafter referred to as the respondent, is an 
individual whose address is Richmond, Texas. (Complaint; C’s 
Xs 1 and 4; Respondent’s “Answer’’.) 


2. Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock, in commerce, for his 
own account and was registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account and as 
a market agency buying cattle on commission, in commerce. 
(Complaint; C’s Xs 1, 4, 5-20.) 


3. The Cen-Tex Livestock Commission Company, Inc., Gid- 
dings, Texas, and the Brenham Livestock Auction Company, Bren- 
ham, Texas, collectively referred to as the stockyards, at all times 
material herein were posted stockyards subject to the Act (C’s 
Xs 2 and 8). 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock at the Cen-Tex Livestock Commission Com- 
pany, Inc. stockyard and, in purported payment therefor, issued 
drafts which were returned unpaid by The First National Bank 
of Giddings, Texas, in which they were deposited, because Re- 
spondent did not have sufficient funds on deposit in the account 
in The First National Bank, Rosenberg, Texas, upon which such 
drafts were drawn, to pay such drafts, as follows: 
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5. Respondent, in connection with the purchase transactions 
described and listed in Finding of Fact 4 above, failed to pay, 
when due, the full purchase price for the livestock. (C’s Xs 5-13: 
TR 15-36) 


6. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock at the Brenham Livestock Commission Com- 
pany stockyard and failed to pay, when due, the full purchase 
price for such livestock, as follows: 


Date of No. of Head Amount of 
Purchase Purchased Purchase Date Paid 
1971 1971 

Aug. 2 55 $10,860.26 Sept. 1 
Aug. 9 33 7,175.41 Sept. 7 
Aug. 16 61 12,760.18 Sept. 23 
Aug. 23 17 4,129.75 Sept. 15 
Aug. 30 28 6,422.83 Sept. 15 
Sept. 6 20 5,270.20 Oct. 2 
Sept. 13 25 5,460.67 Oct. 9 
Sept. 20 16 3,190.79 Oct. 9 
Sept. 27 22 4,872.40 Oct. 22 
Oct. 4 18 3,826.49 Oct. 22 
Oct. 11 21 4,142.90 Nov. 16 


(C’s Xs 14-20; TR 37-47, 78-86, 87-95) 


7. Drafts issued by Respondent in payment for purchases of 
livestock and deposited by the Cen-Tex Livestock Commission 
Company, Inc. to its account in The First National Bank of Gid- 
dings, Giddings, Texas, were sent to Respondent’s bank, The First 
National Bank, Rosenberg, Texas, by The First National Bank of 
Giddings for collection on the day said drafts were deposited to 
the Cen-Tex account. (TR 69) 


8. Drafts issued by Respondent to the Cen-Tex Livestock Com- 
mission Company, Inc., deposited to said firm’s account, and sent 
by The First National Bank of Giddings to Respondent’s bank, 
The First National Bank, Rosenberg, Texas, normally were pre- 
sented to The First National Bank of Rosenberg for payment the 
following day. Travel time during the August-October 1971 period 
normally was “One day each way.” (TR 74-75, 91) 


9. Respondent, during the period from August 1 thru October 
31, 1971, failed to keep and maintain (1) a general ledger of 
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accounts showing assets, liabilities and net worth, (2) a cash 
receipts and cash disbursements journal, (3) a daily record of 
livestock purchases and sales; purchase invoices and accounts of 
sale covering his purchases and sales of livestock, (4) a record 
of checks issued, and (5) a livestock inventory. Moreover, Re- 
spondent failed to make and retain monthly reconciliations of his 
bank account. (TR 50-51) 


CONCLUSIONS 


As stated in the Preliminary Statement, Respondent did not file 
a formal answer and, in his telegram requesting a hearing, 
Respondent made no attempt to answer or plead specifically to 
the allegations of the Complaint notwithstanding that he was 
notified by the Hearing Clerk, in a letter dated 12/20/71, that his 
“failure to file an answer to or plead specifically to any allegation 
of the Complaint shall constitute an admission of such allegation.” 
Respondent’s failure to answer or plead to the allegations in the 
Complaint was, under the provisions of Section 202.9(b) of the 
Rules of Practice Governing Proceedings Under the Packers and 
Stockyards Act, an admission of said allegations. Moreover, Re- 
spondent, at the hearing, did not question the nature, materiality, 
or relevancy of the testimony of Complainant’s witnesses nor their 
credibility; did not question the nature of the information and 
data contained in Complainant’s exhibits or the correctness of 
such information and data; and did not object to the admission of 
any of Complainant’s exhibits in evidence. 


JURISDICTION 


Complainant’s exhibits 2 and 3 establish that the Cen-Tex Live- 
stock Commission Co., Giddings, Texas and the Brenham Live- 
stock Auction, Inc., Brenham, Texas, respectively, at all times 
pertinent to this matter were posted stockyards subject to the 
Act. Accordingly, Respondent’s purchases at said two markets 
constituted purchases “in commerce.” See In re Kurtz G. Schmitz 
and H. G. Silva d/b/a Prime Meat Products, 27 A.D. 435 (1968) ; 
In re Ansel Breeding and D. C. Montgomery d/b/a Huntsville 
Livestock Auction and Ansel Breeding d/b/a Columbus Commu- 
nity Sale, 21 A.D. 110 (1962); In re Capital Packing Co., et al, 
22 A.D. 1234 (1963) ; In re Sebastopol Meat Company, Inc., et al, 
28 A.D. 435 (1969); and In re John Pestorich and Henry Roth, 
31 A.D. — (1972). 
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Complainant’s exhibits 1 and 4 establish that Respondent was 
registered with the Secretary as a dealer to buy and sell livestock 
for his own account and as a market agency buying cattle on 
commission in commerce. (C’s Xs 1, 4; TR 9-12) 


Respondent Issued Drafts in Payment for Livestock Which 
Were Returned Unpaid Because of Insufficient Funds in Re- 
spondent’s Bank Account Upon Which Drafts Were Drawn 
and Failed to Pay For Such Purchases When Payments Were 
Due 


The testimony of Complainant’s witnesses Ralph O. Williams, 
Supervisory Marketing Specialist, Packers and Stockyards Ad- 
ministration (TR 15-36); Ed A. Tobias, owner and operator of 
the Cen-Tex Livestock Commission Co., Inc. (TR 56-58); Ken- 
neth Weiser, Certified Public Accountant and bookkeeper for said 
Cen-Tex Livestock Commission Co., Inc. (TR 60-67); Fred Wil- 
burn Hannes, Cashier, First National Bank of Giddings, Gid- 
dings, Texas (TR 69-76); and Fred R. Fagert, Vice-President 
and Cashier of the First National Bank, Rosenberg, Texas (TR 
87-95), together with Complainant’s exhibits 5 through 13, estab- 
lish without question that Respondent on the dates alleged in 
the Complaint and on at least three other dates during the period 
from August 17 through September 14, 1971 purchased livestock 
at the Cen-Tex Livetsock Commission Co., Inc. stockyard, herein- 
after referred to as “Cen-Tex’”’, and, in purported payment there- 
for, issued drafts to said Cen-Tex drawn on his account in the 
First National Bank in Rosenberg, Texas, which drafts were 
returned unpaid by the said Rosenberg bank because Respondent 
did not have sufficient funds on deposit in his said account upon 
which such drafts were drawn to pay such drafts. 


The testimony of said Ralph O. Williams, Kenneth Weiser, and 
Fred R. Fagert and that of Oscar Bode, Jr. owner-operator of the 
Brenham Livestock Auction Co., hereinafter referred to as “Bren- 
ham” together with Complainant’s exhibits 14 through 20 estab- 
lish, likewise without question, that Respodent, in connection with 
his livestock purchases at Brenham, failed to pay, when due, the 
full purchase price for the livestock. (TR 37-49, 87-95, 78-86) 


A. Cen-Tex Transactions 


Mr. Ralph O. Williams testified as to the investigation of Re- 
spondent’s livestock purchasing operations and his practices in 
paying for the livestock purchased; his conversations with Cen- 
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Tex personnel and officers of Respondent’s bank in Rosenberg and 
Cen-Tex’s bank in Giddings; his examination and copying of Cen- 
Tex records and the preparation of exhibits introduced into evi- 
dence by Complainant (TR 13-36). Mr. Williams explained 
Respondent’s procedure in paying for his purchases of livestock 
at Cen-Tex and further explained how, on various specified dates, 
drafts issued by Respondent to Cen-Tex in payment for livestock 
purchases were deposited, or re-deposited, as the case may be, in 
Cen-Tex’s Giddings bank were returned unpaid by Respondent’s 
bank because of insufficient funds in Respondent’s bank account, 
and, eventually were paid by Respondent’s Rosenberg bank and 
Cen-Tex’s account was credited for the amounts of said drafts 
by Cen-Tex’s Giddings bank. (C’s Xs 5-13; TR 13-36) 


Messrs. Ed A. Tobias, owner-operator of Cen-Tex, and Kenneth 
Weiser, Certified Public Accountant and Cen-Tex bookkeeper con- 
firmed Mr. Williams’ testimony. Mr. Tobias testified that he sold 
livestock to Respondent during the August-October 1971 period at 
the “Tuesday” sales; Respondent paid for his livestock purchases 
“with a draft the day he buys the cattle” and such drafts were 
deposited on ““Monday,” the day before the next sale; and that his 
“bookkeeper” Kenneth Weiser, had informed him that some of 
Respondent’s drafts had been returned “unpaid” (TR 55-58). 


Mr. Weiser testified that payments received by Cen-Tex on the 
day of the “sale,” Tuesday, were deposited in Cen-Tex’s account 
in The First National Bank of Giddings that same day, in a 
“night deposit,” while checks which were received after the sale- 
day were deposited “later”—‘“three or four times a week,” where- 
as the Respondent’s drafts were deposited the “following Mon- 
day.” Mr. Weiser explained how the Cen-Tex account in the 
Giddings bank was charged for the amounts of drafts given by 
Respondent to Cen-Tex when the drafts were returned unpaid 
and outlined the procedure which he followed in redepositing 
returned drafts, explaining how one draft had been redeposited 
twice before finally being paid (TR 65), and the receipt of 
“charge-backs” or “charge notices” by Cen-Tex from Cen-Tex’s’ 
Giddings bank in connection with Respondent’s drafts which had 
been returned unpaid (TR 60-67). 


Mr. Fred Wilburn Hannes, Cashier of Cen-Tex’s Giddings bank, 
The First National Bank of Giddings, explained the procedure 
followed by his bank in receiving drafts deposited by Cen-Tex in 
its Custodial Account and sending such drafts for collection, 
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stating that such drafts are “sent for collection the day we receive 
it, the day of the deposit” (TR 69). He testified that drafts sent 
by his bank to Respondent’s Rosenberg bank in some instances 
“were paid where there was as little as three days involved” and 
that during th August-October 1971 period “it would be one day 
each way” (TR 75). He further testified that “several” drafts 
drawn by Respondent “on his bank in Rosenberg” and deposited 
by Cen-Tex in its Giddings bank account had been returned 
unpaid by the Rosenberg bank (TR 70) and referred to some of 
the ones which had been returned unpaid, including “a draft in 
the amount of $7,524.42”; one in the “amount of $5,738.64”; 
another in the amount of $4,889.53; still another in the amount 
of $6,476.07; and one in the amount of $7,181.72 (TR 71-73). 


Mr. Fred R. Fagert, Vice-President and Cashier of The First 
National Bank of Rosenberg, Texas, Respondent’s bank, testified 
that Respondent had only “one” account in his bank; and that he 
was familiar with the nature of Respondent’s livestock operations. 
He explained the procedure his bank follows in handling and pay- 
ing drafts drawn by Respondent on his bank account in said 
Rosenberg bank and further explained how, when Respondent’s 
account had insufficient funds to pay such drafts, the drafts were 
returned unpaid (TR 88-91). He said that Sklar issued drafts 
sent for collection by the Cen-Tex Giddings bank would get to his 
bank “in a day to two days.” He itemized various Sklar drawn 
drafts which his bank had returned unpaid to the said Giddings 
bank, which draft itemization included drafts of $8,123.98, 
$7,524.42, $6,713.61, $5,783.64, $7,181.72. (TR 88-95) 


Obviously, with the drafts which Respondent issued to Cen-Tex 
being returned unpaid because of insufficient funds in Respond- 
ent’s bank account and having to be re-deposited and sent back 
to Respondent’s Rosenberg bank for collection a second time, and 
in one instance a third time, Respondent failed to pay Cen-Tex 
for his livestock purchases when payment for such purchases 
were due. An August 3lst purchase was not finally paid until 
October 9; a September 7 purchase not paid for until November 
11 and a September 21st purchase not paid for until] November 
2nd. 


B. Brenham Transactions 


Mr. Williams’ testimony with respect to his investigation of 
Respondent’s livestock purchases at Brenham shows that he, 
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generally followed the same procedure in investigating such pur- 
chases that he did in investigating those at Cen-Tex. He examined 
the market’s records; discussed Respondent’s purchases and pay- 
ment practices with the owner-operator of the market, Oscar 
Bode, and the office-manager, “Mrs. Summers”; and discussed 
Respondent’s bank’s procedure in handling drafts drawn by Bren- 
ham on Respondent’s bank account in payment for livestock pur- 
chases. (TR 37-47) He testified that he had prepared Complain- 
ant’s exhibits 14 through 20 (TR 43-47) and that the documents 
making up said exhibits were true and correct copies of records 
in Brenham’s accounts and records (TR 47). He testified that 
he had been informed by “Mr. Bode” “that payments had been 
delinquent by Mr. Sklar at the Brenham Market” (TR 38) and 
further testified that the Brenham records showed that Respond- 
ent had failed to pay for his livestock purchases from Brenham 
when payment was due and that “absolutely,” Respondent had 
been delinquent in making his payments (TR 38). 


Mr. Bode testified that he didn’t have any credit “arrangement” 
with Respondent but that Brenham “just draw(s) a draft on 
Mr. Sklar the following day and send it in for collection” (TR 
79-80). He said he did not get immediate credit on such drafts 
but gets credit only “when they pay on the other end. When the 
draft is paid, they notify our bank. And they send out a deposit 
slip,” explaining that when payment is received his (Bode’s) bank 
makes out a deposit slip for the amount of the draft and sends 
Brenham a copy of the deposit slip (TR 81). He described and 
itemized various purchases of livestock by Respondent and the 
date payment was received for such purchases. (TR 82-85) He 
stated that a purchase of livestock on “August 2” in the amount 
of $10,860.25 had been paid on September 1st; a purchase on 
August 9th in the amount of $7,175.41 paid on September 7th; 
one on August 16 for $12,776.18” (12760.18) paid on September 
28rd; one on August 23 for $4,129.75 paid on September 15; 
one on August 30 for $6,422.83 paid September 15th; one on 
September 6 for $5,270.20 paid on October 2nd; one on September 
13 for $5,460.67 paid on October 9th; one on September 20 for 
$3,190.79 paid on October 9th; one on September 27 for $4,872.60 
paid on October 22nd; one on October 4 for $3,826.49 paid on 
October 22; and one on October 11 for $4,142.90 paid on Novem- 
ber 16. (C’s Xs 14-20; TR 81-86) 


Mr. Fagert explained that when his bank received drafts drawn 
by Brenham on Respondent’s account, the bank personnel call 
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Respondent or Respondent’s wife and have one or the other “sign” 
such drafts before they are paid as an indication of “acceptance” 
or honoring of such drafts (TR 88-90). He said that when there 
is money, the drafts are paid, when there isn’t enough money in 
Respondent’s account, the Brenham-drawn-drafts are “held” and 
paid “as soon as I possibly can” (TR 92). The “Brenham drafts,” 
he explained were “demand” drafts—as such drafts were to be 
paid “with funds available” (TR 92). He specifically referred in 
his testimony to a Brenham draft in the amount of $7,541.00 
which was paid on September 3; two others, one for $4,129.75 
and another for $6,422.83 paid on September 14; one for 
$12,760.18 paid on September 21; one for $3,190.79 paid on Octo- 
ber 8; and one for $3,826.49 paid on October 21 (TR 94-95). 


Clearly, Respondent, in connection with his operations as a 
dealer, purchased livestock at Cen-Tex and Brenham, in com- 
merce, and failed to pay, when due, the full purchase price for 
the livestock. Respondent did not have credit arrangements with 
either of said markets and yet his payments for his livestock 
purchases at such markets were not made for many days, or, in 
some instances, weeks after such payments were expected by the 
markets and due under the requirements fixed by the regulations. 
It is equally clear that, in connection with his purchases of live- 
stock at Cen-Tex Respondent issued drafts in purported payment 
for livestock which were returned unpaid by The First National 
Bank, Rosenberg, Texas, the bank upon which such drafts were 
drawn, because Respondent did not have sufficient funds on 
deposit in such account to pay said drafts. 


It has long been held in proceedings under the Act that a 
person subject to the Act who fails to make payment fully and 
promptly for livestock engages in or uses an “unfair” and “de- 
ceptive” practice under section 312(a) of the Act (7 U.S.C. 
213(a)) and violates section 243(b) of the regulations (9 CFR 
243(b)). In re Neil Hardan d/b/a Feed Pig Assn., 25 A.D. 592 
(1966) ; In re Royce Lehman Moore, 26 A.D. 230 (1967); In re 
Augustin Bros. Co., 27 A.D. 350 (1968); In re Quinn Chlarson 
and John Kunpka d/b/a K. C. Livestock Co., 27 A.D. 236 (1968) ; 
In re L. W. Cobb, 27 A.D. 1423 (1968) and 28 A.D. 48 (1968). 
The same is true for the practice of issuing “insufficient funds” 
drafts or checks, regardless of whether the drafts or checks may 
later be made good. In re Ronald Emberton, 23 A.D. 1109 (1964) ; 
In re Midwest Livestock Com. Co., 23 A.D. 116 (1964); In re 
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M. S. Rodger, 23 A.D. 630 (1964); In re Victor Koenig d/b/a 
Koenig Sales Barn, 24 A.D. 1213 (1965) ; In re W. H. Stephenson 
d/b/a Stevano Cattle Co., 26 A.D. 1269 (1967) ; In re L. W. Cobb, 
27 A.D. 1423 (1968) and 28 A.D. 43 (1969). 


Respondent Failed to Keep Accounts, Records and Memo- 
randa Which Fully and Correctly Disclosed His Livestock 
Operations. 


Mr. Ralph Williams testified that Respondent had “advised” 
him “that all he had in the way of records pertaining to his live- 
stock dealings and on the buying dealings was bank statements” 
and that “he did not have such other books and records as re- 
ferred to in the Complaint.” (TR 51) Respondent, who was in 
the hearing room and was given the opportunity to contradict 
Williams or to produce “books and records,” made no effort to 
do so. 


Accordingly, it must be assumed that Respondent failed to 
keep accounts, records and memoranda which fully and correctly 
disclosed all transactions in his business as a dealer and as a 
market agency buying on commission under the Act in that he 
failed to keep (1) a general ledger of accounts showing assets, 
liabilities, and net worth; (2) a cash receipts and cash disburse- 
ments journal; (3) a dialy record of livestock purchases and 
sales; purchase invoices and accounts of sale covering his pur- 
chases and sales of livestock; (4) a record of checks issued; and 
(5) a livestock inventory. Moreover, Respondent failed to make 
and retain monthly reconciliations of his bank account. 


The failure to keep accounts, records and memoranda that fully 
and correctly disclosed all transactions in his business as a dealer 
and as a market agency buying on commission is a violation of 
section 401 of the Act (7 U.S.C. 221). In re Oddie Owen d/b/a 
Owen Bros. Livestock Co. Co., 20 A.D. 219 (1961); In re W. I. 
Bowman d/b/a Capital Stock Yards, Camden Stock Yards and 
Tri-County Stock Yards, 23 A.D. 1074 (1964); In re George S. 
Scott and Louis M. Scott d/b/a Trinidad Livestock Com. Co., 20 
A.D. 96 (1961); In re Missoula Livestock Auction Co., 20 A.D. 
926 (1961) ; In re Julian Clark, 30 A.D. 730 (1971). 


Respondent should be ordered to cease and desist from the vio- 
lations of the Act and the regulations charged in the Complaint. 
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ORDER 
Respondent shall cease and desist from: 


1. Issuing checks, or drafts, in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn 
to pay such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and as a market agency subject to the Act, includ- 
ing a general ledger of accounts, a daily record of livestock pur- 
chases and sales, a cash receipts and cash disbursements journal, 
a record of checks issued, a livestock inventory, and purchase 
invoices and accounts of sale supporting his livestock purchase 
and sales transactions; and respondent shall make monthly recon- 
ciliations of his bank account. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,683) 


In re ST. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided July 25, 1972. 


Continuation of rates and charges 


Since the parties are agreed, the order of April 238, 1971, is continued in 
effect to and including August 28, 1972, unless modified or extended by 
further order before the latter date. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued June 21, 1972, continuing 
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into effect to and including July 28, 1972, an order issued April 23, 
1971 (30 A.D. 509), authorizing assessment of the current tempo- 
rary schedule of rates and charges. 


On July 21, 1972, the respondent filed a petition requesting that 
the current temporary schedule of rates and charges be extended 
to and including August 28, 1972. 


Prior to the issuance of the order of April 23, 1971, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Since the present petition does not 
involve an increase in rates and charges lawfully prescribed by 
the Secretary, or any rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of April 23, 1971, is continued in effect during the life of 
this order. 


This order shall become effective on July 28, 1972, and remain 
in effect to and including August 28, 1972, unless modified or 
extended by further order before the latter date. 


(No. 14,684) 


In re JENNINGS TATE. P&S Docket No. 4507. Decided July 26, 
1972. 


Consent Order 


Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and the regulations thereunder with respect 
to the financial and record keeping requirements thereof. 


James E. Andrews, for complainant. 
J. Winston Ardoin, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 22, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On June 16, 1972, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has filed a recom- 
mendation that the insolvency charge contained in paragraph 
II(c) of the Complaint be dropped inasmuch as the matter of 
respondent’s insolvency is now moot and that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jennings Tate, hereinafter referred to as the respond- 
ent, is an individual who, at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Joe Tate Commission Barn, Ville Platte, Louisiana, and 
the Joe Tate Commission Barn, LeBeau, Louisiana, posted stock- 
yards under the Act, hereinafter referred to as the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of February 28, 
1971, exceeded his current assets. As of said date, respondent 
had current liabilities totaling $41,931.98 and current assets 
totaling only $34,499.02, resulting in an excess of current liabil- 
ities over current assets of $7,432.96. 


(b) Respondent’s current liabilities, as of March 31, 1971, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $47,802.42 and current assets totaling only 
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$29,980.03, resulting in an excess of current liabilities over cur- 
rent assets of $17,822.39. 


8. Respondent, during the period from February 28, 1971, 
through March 31, 1971, engaged in business as a market agency 
in commerce, notwithstanding the fact that during such period 
his current liabilities exceeded his current assets. 


4. Respondent, during the period from February 28, 1971, 
through March 31, 1971, failed to maintain and use properly his 
custodial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payments of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of February 28, 1971, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $38,698.00, and had to offset such checks, cash in 
said bank account in the amount of $2,067.90, deposits in transit 
and current proceeds receivable in the amount of $15,514.21, 
resulting in a deficiency of $21,115.89 in funds available to pay 
shippers’ proceeds. 


(b) As of March 31, 1971, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $57,510.02, and had to offset such checks, cash in 
said bank account in the amount of $19.80, deposits in transit 
and current proceeds receivable in the amount of $30,593.14, 
resulting in a deficiency of $26,897.08 in funds available to pay 
shippers’ proceeds. 


Such deficiencies were due in part to respondent’s failure to 
deposit in his custodial account for shippers’ proceeds, within the 
time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable from sales of consigned livestock. 


5. Respondent, in commerce, on or about the dates and in the 
transactions set forth below, in accounting to consignors for the 
sale of livestock consigned to him for sale on a commission basis, 
issued to such consignors accounts of sale which showed mere 
numbers, initials, first names, or name-numeral designations as 
the purchasers of the livestock represented therein instead of the 
full, true, and correct names of the purchasers of the livestock. 
Respondent made copies of such accounts of sale a part of his 
books and records. 
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No. of Designation Shown 


Date of Sale Consignor Head as Purchaser 
1971 

March 2 Glenn Fontenot 1 PT 2 
March 2 Glenn Fontenot 1 PT 2 
March 2 Glenn Fontenot 1 VR 502 
March 2 Glenn Fontenot 1 100 
March 2 Glenn Fontenot 1 100 
March 2 Leonard Dardeau 1 VR 351 
March 2 Leonard Dardeau 1 VR 401 
March 23 Lanice Fuge 1 100 
March 23 Dallas Deshstel 1 14 
March 23 Eddie Frank 1 Agnes 
March 23 Lawrence Johnson 1 Art 21 
March 23 Burleigh Sonnier 1 Nub X 


6. Respondent, during the period from on or about March 2, 
1971, through on or about March 30, 1971, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his busines as a market agency under the 
Act, in that respondent failed to keep and maintain copies of 
purchase invoices showing the full, true and correct names of the 
buyers of livestock. 


7. Respondent, on or about March 4, 1971, and on or about 
March 23, 1971, in connection with his operations as a market 
agency under the Act, issued to consignors of livestock scale 
tickets which failed to show the date of the weighings or the 
name or initials of the person who weighed the livestock. Copies 
of such scale tickets were made a part of respondent’s books and 
records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 218(a) and 221) and section 201.42(a) of 
the regulations (9 CFR 201.42(a)). 
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By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated section 401 of the Act, supra. 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has violated sections 307, 312(a) and 401 of the Act, 
supra, and sections 201.49 and 201.73-1 of the regulations (9 CFR 
201.49, 201.73-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a market agency in commerce while his current 
liabilities exceed his current assets; 


2. Failing to deposit in his custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


8. Failing to otherwise maintain his custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regultaions (9 CFR 201.42) ; 


4. Issuing accounts of sale to consignors of livestock which fail 
to disclose the full, true, and correct names of purchasers; and 


5. Issuing to consignors of livestock scale tickets which fail to 
contain all information required by the regulations, including 
tickets (1) which do not have (a) the name of the agency per- 
forming the weighing service; (b) the date of the weighing; (c) 
the names of the seller and buyer of the livestock; and (d) the 
name or initials of the person who weighed the livestock; and 
(2) which are not serially numbered. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act including, among 
other things, (1) correct and complete copies of scale tickets; and 
(2) copies of purchase invoices showing the full, true and correct 
names of the buyers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,685) 


In re GRANT CITY LIVESTOCK MARKET, INC. P&S Docket No. 
4644. Decided July 31, 1972. 


Consent Order 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act with respect to the financial requirements 
thereof. 


Samuel J. Harris, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 26, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance of 
a specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Grant City Livestock Market, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Grant City, Missouri. 
(b) Respondent at all times material herein was: 

(1) Engaged in the business of conducting and oper- 
ating the Grant City Livestock Market, Inc. stockyard, posted 
under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent, during the period from December 31, 1971 
through February 22, 1972, failed to maintain and use properly 
its custodial account for shipper’s proceeds thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of December 31, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $67,949.57 and had to offset said checks, cash 
in said bank account in the amount of $6,496.77, no deposits in 
transit or current proceeds receivable, resulting in a deficiency 
of $61,452.80 in funds available to pay shippers’ proceeds; 


(b) As of January 28, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $84,318.36 and had to offset said checks, cash 
in said bank account in the amount of $27,461.51, and current 
proceeds receivable in the amount of $5,868.59, resulting in a defi- 
ciency of $50,988.26 in funds available to pay shippers’ proceeds; 


(c) As of February 1, 1972, respondent had outtsanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $25,195.74. As of above date respondent had an 
overdraft in said bank account of $16.04, no deposits in transit or 
current proceeds receivable, resulting in a deficiency of $25,211.78 
in funds available to pay shippers’ proceeds; 


(d) As of February 22, 1972, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $107,635.57, and to offset such checks, cash in said 
bank account in the amount of $47,715.51, no deposits in transit 
or current proceeds receivable, resulting in a deficiency of 
$59,920.06 in funds available to pay shippers’ proceeds; 


(e) Such deficiencies were due in part to respondent’s failure 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regultaions, an amount equal to the 
proceeds receivable from sales of consigned livestock. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and section 201.42 
of the regulations (9 CFR 201.42). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency, shall 
cease and desist from: 


(a) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(b) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 
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(No. 14,686) 


FRESHPICT Foops, INC. v. RocKY PRODUCE, INC. and/or BONANZA 
DISTRIBUTORS, INC. PACA Docket No. 2-2379. Decided July 
6, 1972. 


Contract—Protection against market decline—Contract price—Rejection 
without reasonable cause—Resale—Damages—Dismissal 


Where there was no breach of contract by complainant, respondent Rocky 
rejected the lettuce without reasonable cause, but since the market price 
on February 2, 1971, is determined as the contract price and the com- 
plainant was not damaged as a result of its resale of the lettuce, the 
complaint against respondent Rocky is dismissed. 


Counterclaim—Brokerage—Liability 


Where a valid contract was negotiated, respondent Bonanza is entitled to its 
brokerage and complainant is liable to this respondent for the amount 
thereof. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
Bruce W. Wiener, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. A timely complaint 
was filed in which complainant seeks a reparation award against 
respondents in the amount of $350.00 in connection with a ship- 
ment of two vans of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. Copies of the formal com- 
plaint and the report of investigation were served upon respond- 
ents. Each respondent filed an answer to the formal complaint, 
denying liability. Respondent Bonanza Distributors, Inc., filed 
a counterclaim for $140.00, the amount of its brokerage. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
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vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such 
evidence was submitted. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent Rocky Produce, Inc., is a corporation whose ad- 
dress is 2489 Russell Street, Detroit, Michigan. At the time of 
the transaction involved herein, this respondent was not licensed, 
but was operating subject to license, under the act. 


8. Respondent Bonanza Distributors, Inc., is a corporation 
whose address is 3003 North Blackstone, Suite 1A, Fresno, Cali- 
fornia. At the time of the transaction involved herein, this re- 
spondent was licensed under the act. 


4. On February 1, 1971, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent Rocky Produce, 
Inc., two vans of 2-dozen size lettuce, consisting of 1,400 cartons, 
at a maximum price of $2.25 per carton, f.o.b., plus cooling, for 
shipment to respondent at Detroit, Michigan, with protection 
against market decline through February 2, 1971. 


5. The contract was negotiated by respondent Bonanza Dis- 
tributors, Inc., a broker. Complainant agreed to pay this respond- 
ent a brokerage of 10¢ per carton. 


6. On February 1, 1971, two vans of lettuce, PFC 160392 and 
PFC 160567, were shipped by complainant from Yuma, Arizona 
to respondent Rocky Produce, Inc., at Detroit, Michigan. 


7. On February 2, 1971, complainant informed the broker the 
price of the lettuce would be $2.00 per carton, plus cooling. Re- 
spondent Rocky Produce, Inc., refused to accept this price, insist- 
ing that the market price was then $1.75 per carton. Complainant 
would not agree to invoice at a price lower than $2.00 per carton. 


8. On February 4, respondent Rocky Produce, Inc., gave notice 
that it was rejecting the shipment. 


9. Complainant diverted vans PFC 160392 and 160567 to Pro- 
duce Distributors in Chicago, Illinois, on February 5. The lettuce 
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was resold at $1.75 per carton, f.o.b., plus 25¢ per carton for. 
cooling. Complainant has been paid the proceeds of the resale. 


10. Respondent Rocky Produce, Inc., has made no payment to 
complainant in connection with this transaction. Complainant 
has not paid respondent Bonanza Distributors, Inc., its brokerage 
of $140. 


11. The carlot market value of lettuce at Yuma on February 2, 
1971, was $1.50 to $1.75, mostly $1.50 per carton. 


12. The formal complaint was filed on August 30, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first question is whether complainant and respondent 
Rocky entered into a binding contract. Complainant alleges that 
on February 1, 1972, it sold two vans of 2-dozen size lettuce to 
respondent Rocky at the agreed price of $2.25 per carton, plus 
cooling, with protection against market decline through Febru- 
ary 2. Respondent Rocky contends that no contract was made, 
but this respondent also contends that its rejection of the two 
vans of lettuce was caused by complainant’s failure “to adhere to 
the stipulation of purchase being a complete protection against 
market decline through Tuesday, February 2nd.” The quoted 
statement also appear in the answer filed by respondent Bonanza. 
The argument that the contract called for protection against mar- 
ket decline is obviously inconsistent with the argument that no 
contract was made. From the evidence before us we conclude 
that there was a contract and that the contract provided for a 
sale of the two vans of lettuce by complainant to respondent 
Rocky a a maximum price of $2.25 per carton, f.o.b., plus cooling, 
with complainant to protect against market decline through Feb- 
ruary 2, 1971. 


The next question concerns the validity of respondent Rocky’s 
rejection. On February 2 complainant notified the broker the 
price of the lettuce would be $2.00 per carton. Respondent Rocky 
contended that the price should be $1.75, because Market News 
Reports showed $1.75 as the “mostly” price. When these two 
parties could not agree on what the market price was, respondent 
Rocky gave notice of rejection. In notifying respondent Rocky 
that the price on February 2 was $2.00 per carton, complainant 
was setting forth its opinion of the market. That opinion was not 
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necessarily correct and respondent Rocky was not necessarily 
bound by that opinion. Under the contract, respondent Rocky was 
entitled to the benefit of any decline in the market through Feb- 
ruary 2, and complainant was not the sole judge of whether and 
to what extent the market had declined. Complainant did not 
breach the contract by announcing the price would be $2.00 per 
carton and respondent Rocky was not justified in rejecting the 
shipment because complainant made such announcement. We 
conclude that the rejection of the lettuce by respondent Rocky 
was without reasonable cause and in violation of section 2 of 
the act. 


The measure of damages for a breach of contract is the differ- 
ence between the market price at the time and place for tender 
and the unpaid contract price. Complainant alleges it is entitled 
to damages of $350.00, which is the difference between the resale 
price of $1.75 per carton and the claimed contract price of $2.00 
per carton. 


As stated above, the contract provided for protection through 
February 2. Before complainant can assert that $2.00 per carton 
was the contract price, it must prove that this price represented 
the market value of lettuce on February 2. Complainant submits 
four invoices, allegedly paid in full, as evidence that the market 
value was $2.00. The invoices, issued on shipments of lettuce 
made on February 1, show prices of $2.00 and $2.25 per carton 
plus cooling. 


We take official notice of the fact that the Federal-State Market 
News Service report for Yuma, Arizona, issued February 3, 1972, 
showed sales of lettuce on February 2 as $1.50 to $1.75, mostly 
$1.50, per carton. We accept the report showing sales “mostly 
$1.50” as the best evidence of the market price of lettuce at Yuma 
on February 2, and therefore conclude that the contract price was 
$1.50 per carton. 


Since complainant resold the lettuce for $1.75 per carton, f.o.b., 
plus cooling, complainant was not damaged by the rejection of 
the shipment by respondent Rocky. Therefure, the complaint 
against this respondent should be dismissed. Complainant has 
not shown that respondent Bonanza violated the act and the com- 
plaint as to this respondent should be dismissed. 


Respondent Bonanza filed a counterclaim for $140.00, the 
amount of its brokerage. According to section 46.28(b) of the 
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regulations, a broker is entitled to receive prompt payment of the. 
prokerage fee if a valid and binding contract is negotiated. Since 
we have concluded that a valid contract was negotiated, we find 
that respondent Bonanza is entitled to its brokerage. 


The failure of complainant to pay respondent Bonanza the 
brokerage of $140.00 is a violation of section 2 of the act. Repara- 
tion should be awarded to respondent Bonanza in the amount of 
$140.00, with interest. 


ORDER 


The complaint is dismissed as to both respondents. 

Within 30 days from the date of this order, complainant shall 
pay to respondent Bonanza Distributors, Inc., as reparation, 
$140.00, with interest thereon at the rate of 8 percent per annum 
from March 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,687) 


CARL JOSEPH MAGGIO, INC. v. SAM CATANZARO Co. PACA Docket 
No. 2-2355. Decided July 12, 1972. 


F.o.b. transaction—Lettuce sold not as to grade—Diversion—Acceptance— 
Liability 


Where the lettuce met good delivery standards for lettuce sold not as to 
grade at contract destination, and where respondent accepted said pro- 
uce by diversion thereof, respondent is liable to complainant for the full 
purchase price of the shipment, less the amount already paid by respond- 
ent to complainant thereon. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,822.64 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is there- 
fore applicable. Pursuant to this procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc., is a corporation 
whose address is P. O. Box 536, King City, California. 


2. Respondent is an individual, Sam Leo Catanzaro, doing 
business as Sam Catanzaro Co., whose address is 5450 E. Pershing 
Avenue, Scottsdale, Arizona. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about May 29, 1971, in the course of interstate com- 
merce, complainant sold to respondent 1,140 cartons of two dozen 
size Maggio brand lettuce, contained in car UPFE 455952, at 
a price of $2.50 per carton plus $.50 cooling, f.o.b. King City, 


California, or a total f.o.b. price of $3,192. Destination was speci- 
fied as Chicago, Illinois. 


4. On or about May 29, 1971, complainant shipped to respond- 
ent the above specified lettuce. The carload of lettuce arrived at 
destination in Chicago, Illinois, on or about June 8, 1971, and was 
federally inspected at respondent’s request on June 3, 1971, at 
12:30 p.m. with the following results in relevant part: 


“Condition of car: Adjustable luad dividers adjusted to 
near doorway each end of car. Tem- 
perature controls running. 

“Products inspected & 

distinguishing marks: ICEBERG TYPE LETTUCE in car- 
tons printed “Maggio Brand 2 Doz., 
Packed and Shipped By Carl Joseph 
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“Condition of load and 
containers :. 


“Condition of pack: 
“Temperature of product: 


“Condition: 


“Remarks: 


Maggio Inc., King City, Calif.” Appli- 
cant states manifested as 1140 car- 
tons. 


Through lengthwise and crosswise 
load; 5 and 6 rows, 5 to 7 layers. 


Tight in layers. 
Doorway: Top 40°F. Bottom 41°F. 


Heads or portion of head free from 
condition defects are fresh and crisp. 
Wrapper Leaves: No decay. Head 
Leaves: In most cartons from 2 to 3 
heads, in many none, average 6% 
damage by Tipburn. From 1 to 2 
heads per carton in most samples, in 
some none, average 5% damage by 
Rib Discoloration. Average 1% decay. 


Inspection and certificate restricted 
to product and lading in upper 2 
layers of 13 stacks between gates of 
adjustable load dividers. 


5. Respondent accepted the carload of lettuce by diverting it to 
New York for resale. On arrival in New York, June 7, 1971, a 
Preliminary Restricted Report by the Consumer and Marketing 
Service of this Department showed the following results as to 


condition : 


“Generally fresh and crisp. 1 to 6 heads per carton average 
18% damage by discoloration following bruising. Average 
6% damage by Russet spotting. Average 6% damage by 
Tipburn. 1 to 4 decayed heads in most cartons, none in some, 


average 7% decay.” 


The lettuce was sold by respondent’s agent in New York and 


returned net proceeds of 
respondent to complainant. 


6. The formal complaint 


$1,369.36 which have been paid by 


was filed September 17, 1971, which 


was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant alleges that the lettuce met good delivery stand- 
ards (see 7 CFR 46.44) on arrival in Chicago, and that respond- 
ent accepted the shipment by diverting it to New York for sale 
and thus became liable for the purchase price thereof. Respondent 
admits that the lettuce met good delivery standards on arrival 
in Chicago but stated that he believed the deterioration was never- 
theless abnormal. Respondent stated that he “believes he is 
entitled to a good merchantable box of lettuce with some keeping 
quality whether he buys a car to be billed to Chicago or New 
York.” 


The parties agree and the federal inspection shows that the 
lettuce met good delivery standards for lettuce sold not as to 
grade at contract destination in Chicago. Respondent accepted 


the car of lettuce in Chicago and thus became liable for the full | 


purchase price of the car or $3,192.00. Of this amount, com- | 


plainant has already been paid $1,369.36. This leaves a balance 


of $1,822.64 still due from respondent to complainant. Respond- | 


ent’s failure to pay complainant this amount is a violation of 
section 2 of the act for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,822.64, with interest thereon 
at the rate of 8 percent per annum from July 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,688) 


CRANE DISTRIBUTING COMPANY v. ANTHONY ABBATE FRUIT DIs- 
TRIBUTORS. PACA Docket No. 2-2141. Decided July 12, 1972. 


Acceptance—Contract—Breach of—Damages—Burden of proof—Failure to 
sustain—Liability 


Where complainant breached the contract, but where respondent failed to 
sustain its burden of proof with respect to damages resulting from 
said breach, an amount cannot be computed and awarded therefor. How- 
ever, since complainant failed to precool all the grapes, complainant is not 
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entitled to the precooling charge. Respondent is liable to complainant ~ 
for the balance due on the contract price of the shipment, less the pre- 
cooling charge. 


Complainant pro se. 
Jerry C. Duke, Fresno, California, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. A timely complaint 
was filed in which complainant seeks a reparation award of 


_ $3,952.75 against respondent, representing the agreed purchase 


price of a truckload of grapes shipped in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. With its answer 


' respondent tendered its check made payable to complainant in 


the amount of $2,644.50, to be cashed without prejudice. An oral 
hearing was requested by respondent. 


Complainant subsequently filed a request to amend the amount 


_ of damages claimed to $1,308.25, which is the actual amount in 
_ controversy after payment by respondent of $2,644.50. Complain- 
_ ant’s request was granted and the complaint was so amended. 


Since the amount of damages claimed in the amended com- 
plaint does not exceed $1,500, the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Both parties 
submitted such evidence. Only complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Raymond M. Crane, doing 
"business as Crane Distributing Company, whose address is 746 
South Central Avenue, Room 238, Los Angeles, California. 
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2. Respondent is an individual, Anthony Abbate, doing business 
as Anthony Abbate Fruit Distributors, whose address is P. 0, 
Box 547, Rowell Building, Fresno, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about October 6, 1970, in the course of foreign com. 
merce, complainant sold by oral contract to respondent one 
truckload of juice grapes, consisting of 350 lugs of U. S. No. 1 
Grenache juice grapes (14,295 pounds) and 700 lugs of U. § 
No. 1 mixed black juice grapes (28,645 pounds) at an agreed 
price of $200 per ton, less tare of four pounds per lug (4,200 
pounds), plus $78.75 for cooling, or a total contract price of 
$3,952.75, f.o.b. shipping point, Ontario, California, for shipment 
to Vancouver, British Columbia, Canada. 


4. Complainant did not precool all the grapes prior to loading 


5. Federal inspection was made of the truckload of juice grapes! 
on October 6, 1970, between 12:30 p.m. and 5:45 p.m. at shipping) 
point. The results of this inspection, in part, are as follows: 
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Loader’s Count 
“Product: Black Juice Grapes 700 lugs 
“Decay: Less than 1% 
“Grade: U.S. No.1 
“Product: Grenache Juice Grapes 350 


“Decay: None 
“Grade: U. S. No. 1 


“Each lot: Average 2% raisining berries. Defects average 
within tolerance. Meets Canadian import require 
ments.” 


6. On October 6, 1970, complainant shipped the grapes from 
Ontario (Mira Loma) California to Vancouver, British Columbia 
Canada, in a truck provided by respondent. The truck bearing 
Oregon truck license number TL 77-716, was operated by Delcoli 
Trucking Company of Fresno, California. The driver was in 
structed by the shipper to set the thermostat at 35 degrees. Re 
spondent diverted the shipment to its customer or customers 


7. The truck containing the black grapes arrived at Vancouvel 
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only, was made of the black grapes at 2:00 p.m. on October 13, © 

1970. The results of such inspection, in part, are as follows: 
“Product: Juice grapes (Mixed Black) 
“Number: 750 lugs (applicant’s count) 


“Temperature of product: Top 58° Bottom 58° Outside tem- 
perature 54° 


“Condition of car: Refrigerator unit not operating. Par- 
tially unloaded. 


“Condition: All lugs show nested decay accom- 
panied by mould affecting 4 to ap- 
proximately 44 mostly 14 of the ber- 
ries. Balance show some crushed, few 
raisining occasioned raisined. 


8. Complainant has paid respondent $2,644.50, leaving a bal- 
ance due of $1,229.50. 


9. The formal complaint was filed on February 18, 1971, which 


| was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties in connection with the 


_ terms of the contract, the date of shipment, or the date of 
’ arrival. 


Although respondent states in his answering statement that 


_ the shipment was not accepted, the evidence indicates that re- 
_ spondent exercised dominion over the grapes by diverting them 
_ to its customer or customers. Diversion constitutes acceptance 


under the regulations (7 CFR 46.2(dd) (1)). Furthermore, the 
telegrams cited by respondent as evidence of rejection do not con- 
stitute notice of rejection or, if the telegram of October 15, 1970, 
is construed as a notice of rejection, it was not a notice given 


_ within 24 hours after arrival of the shipment. In any event, we 
. hold that respondent accepted the shipment and thereby became 
\ liable for the agreed purchase price, subject to his right to claim 
_ damages for any breach of the contract.on the part of complain- 
_ ant. The burden of proving both the breach and damages is on 
_ respondent. 


Respondent contends that complainant failed to precool the 
grapes. It is undisputed that the grapes were to be precooled 











906 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 902 


and that respondent was charged $78.75 for this service. As proof | 
of the breach respondent offers the testimony of the truck driver | 
that one hundred lugs of grapes were precooled in a box car and 

the balance were taken directly from the field. This is in direct 

conflict with the testimony of the shipper who states that the 

shipment of grapes was precooled prior to loading. However, | 
respondent also points to the telegram sent by complainant to | 
respondent on October 19, 1970, in which complainant admits | 
that a small portion of the load was taken directly from the | 
field. Although the evidence does not disclose what portion of | 
the shipment was not precooled, we conclude that complainant | 
did not precool all the grapes. 


Having proven a breach of contract by complainant, the re- 
spondent also has the burden of proving the amount of damages it 
sustained as a result of that breach. According to respondent, the 
shipment arrived at Vancouver on October 12, 1970. This was 
six days after shipment, or more than twice the normal transit 
time. Furthermore, at the time of inspection on October 13, 1970, 
the temperature of the black juice grapes was 58°. The recom- 
mended temperature for grapes in transit or in storage is 32° to} 
40°. Protection of Rail Shipments of Fruits and Vegetables, Agri- 
cultural Handbook No. 195 (July 1969), p. 30. At the time of 
inspection the refrigeration unit was not operating. Evidently 
it has not been operating for some time. It thus appears that | 
abnormally long travel time and abnormally high temperatures 
in the truck in transit and after arrival were the dominant causes | 
of the deterioration in the black juice grapes. Since the respond-| 
ent has never alleged that the Grenache juice grapes arrived in 
a deteriorated condition, he is liable for the full purchase price) 
of the 350 lugs of Grenache juice grapes. With respect to the! 
700 lugs of black juice grapes, respondent must accept respon- 
sibility for the loss resulting from delay in transit and lack of 
proper refrigeration in transit and after arrival. On the other 
hand the complainant is liable for the damages resulting from 
his failure to precool all the grapes. Respondent has not proven 
by a preponderance of the evidence the amount of damages which 
he sustained as a result of complainant’s failure to precool the 
grapes. Without such evidence, we are in no position to compute 
and award damages for complainant’s breach of the contract. 
Morris Karp & Son. v. Eastern Potato Dealers, 20 A.D. 1246. 
However, since complainant failed to precool all the grapes, com: 
plainant is not entitled to the precooling charge of $78.75. 


tur 





oof | 
ver | 
and 


nits | 
{ 
ant | 


2s it 

the 

was 

nsit 

970, 

oM- 

° to 

gri- 

e of 
ntly 
that 
ures | 
uses | 
ond-| 
d in’ 
rice) 
> the! 
jpon- 
k of 
yther 
from 
‘oven 
rhich 
1 the 
ipute 
ract. 
1246. 
com- 


FOREMOST TOMATO CO. v. SIDNEY SANDLER, INC. 907 
Cite as 31 A. D. 907 


Respondent does not allege that complainant breached the war- 
ranty of suitable shipping condition (7 CFR 46.43(j). Neverthe- 
less, we note that the warranty of suitable shipping condition 
would not apply in this case because transportation service and 
conditions were abnormal, as indicated above. 


The contract price of the shipment was $3,952.75, from which 
we deduct the precooling charge of $78.75. Respondent has paid 
complainant $2,644.50. Respondent’s failure to pay complainant 
the balance of $1,229.50 is in violation of section 2 of the act. 
Reparation should be awarded complainant against respondent in 
the amount of $1,229.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,229.50, with interest there- 
on at the rate of 8 percent per annum from November 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,689) 


FOREMOST TOMATO Co., INC. v. SIDNEY SANDLER, INC. PACA 
Docket No. 2-2376. Decided July 12, 1972. 


Purchase price—Failure to pay 


Where the respondent accepted the tomatoes involved in this proceeding, 
respondent is liable to complainant for the amount of the purchase price 
thereof. 


Gilbert M. Hersch, Bronx, New York, for complainant. 
Irving Coopersmith, New York, New York, for respondent. 
Gporce S. WHITTEN, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,949 in connection 
with shipments of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeded $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is applica- 
ble. Pursuant to this procedure, complainant filed an opening 
statement. Respondent did not file an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Foremost Tomato Co., Inc., 
whose address is No. 31 Bronx Terminal Market, Bronx, New 
York. 


2. Respondent is a corporation, Sidney Sandler Inc., whose ad- 
dress is 24 Bronx Terminal Market, Bronx, New York. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. Between June 7 and July 22, 1971, complainant sold toma- 
toes to respondent in varying amounts and at various prices total- 
ing $1,949. Such tomatoes were received by complainant from 
California and Florida and were delivered by complainant to 
respondent and accepted by respondent. 
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4. No part of the purchase price of $1,949 has been paid by | 


respondent to complainant. 


5. The formal complaint was filed October 12, 1971, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The complainant’s president, Samuel BeRossy, alleged in the | 


formal complaint that the tomatoes were sold and delivered to 
respondent, that respondent inspected or had opportunity to in- 
spect the tomatoes on the dates of sale at complainant’s place of 
business, and that tomatoes were accepted by respondent. It is 
further alleged in the complaint that the total purchase price of 
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the tomatoes is $1,949.75, and that no part of the purchase price 
has been paid. 


Respondent’s president, Leonard Sandler, in the answer ad- 
mitted that the tomatoes were sold and delivered to respondent, 
but denied the remainder of complainant’s allegations including 
the allegation that “commodities meeting the specifications of the 

. contract were delivered to respondent” and accepted by 
respondent. 


In an opening statement submitted on complainant’s behalf, 
Samuel Negrin, an officer with complainant corporation repeated 
the allegation that no part of the purchase price of $1,949' had 
been paid. Also there were attached to the opening statement, 
copies of 50 memorandums showing total sales in the amount of 
$1,949. Complainant reiterated that the tomatoes were delivered 
to respondent and stated that none of the tomatoes were returned 
to complainant and that respondent never complained to com- 
plainant with regard to any of the tomatoes. We conclude from 
all the evidence that the tomatoes were delivered to respondent 
and that respondent accepted the tomatoes and therefore became 
liable for their purchase price, which has not been paid. Respond- 
ent’s failure to pay complainant the purchase price of $1,949 for 
the tomatoes is a violation of section 2 of the act for which repa- 
ration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,949, with interest thereon 
at the rate of 8 percent per annum from August 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 





1No explanation is given for the reduction in amount by .75. However, memorandums 
submitted by complainant total only $1,949. 
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(No. 14,690) 


Mo-Bo ENTERPRISES, INC. v. MILFORD PACKING Co., INC. PACA 
Docket No. 2-2629. Decided July 19, 1972. 


Order for payment of undisputed amount 


This order is issued under the authority, terms, and conditions set forth 
herein. 


David C. Holloman, Arcadia, Florida, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was timely filed in which complainant seeks 
reparation against respondent in the amount of $2,743.25, which 
amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, to respondent of three shipments of 
cucumbers. 


A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, in which it admits an amount due 
on the first shipment of $640.88 and, on the third shipment, of 
$471.25, but denies owing complainant the remaining amount 
requested as reparation in the formal complaint. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“. . . If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay the complainant the undis- 
puted amount on or before the date fixed in the order. .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,112.13. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from January 1, 1972, until paid. 
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Respondent’s liability for the remaining disputed amount is: 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,691) 


EATON FRUIT Co., INC. v. S. H. BECKER COMPANY. PACA Docket 
No. 2-2263. Decided July 20, 1972. 


Contract—Lettuce—Gross weight when shipped—Weight loss in transit— 
Resale constituting acceptance—Liability 


Where respondent accepted the lettuce, it became liable to complainant for 
the purchase price thereof, less damages, if any, resulting from breach 
of contract by complainant. 


Counterclaim—Breach of warranty—Sales value—Resale price— 
Damages—Liability 


Where respondent proved breach of warranty by complainant, the complainant 
is liable to respondent for the difference between the amount of damages 
sustained by respondent and the balance of the purchase price due 
complainant. 


Complainant pro se. 
Alexander Golbus, Chicago, Illinois, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $851.20, which is alleged to be the balance of the purchase 
price of a carload of lettuce sold to respondent in October 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 








912 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 911 


complaint was served upon respondent who filed an answer deny- 
ing liability. The answer included a counterclaim for $1,413.61, 
which is alleged to be the loss sustained by reason of complain- 
ant’s failure to deliver lettuce meeting the contract requirements 
as to weight. 


Since the amount of damages claimed either in the complaint 
or counterclaim did not exceed $1,500, the shortened method of 
procedure was followed pursuant to section 47.20 of the rules of 
practice (7 CFR 47.20). Complainant did not file an opening 
statement. Respondent filed an answering statement and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Eaton Fruit Co., Inc., is a corporation whose 
address is Post Office Box 395, Glendale, Arizona. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is an individual, Siegfried H. Becker, doing 
business as S. H. Becker Company, whose address is 2840 South 
Ashland Avenue, Chicago, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On October 22, 1970, in the course of interstate commerce, 
complainant contracted to sell to respondent a carload of lettuce 
consisting of 1,064 cartons, 2-dozen size, Efco brand, averaging 
48 pounds per carton, at $2.25 per carton, plus vacuum cooling of 
25 cents per carton, or a total price of $2,660, f.o.b. shipping 
point Rincon, New Mexico. The contract was negotiated by a 
broker, B. W. Brown, Salinas, California. The broker prepared 
and sent to the parties a memorandum of sale correctly setting 
forth the contract terms. 


4. On October 22, 1970, complainant shipped 1,064 cartons of 
lettuce in car SFRC 1101 from Rincon, New Mexico, to respondent 
at Chicago, Illinois. The car arrived at Chicago at 5:15 a.m. 
October 27. That same day at 8:45 a.m. a Federal inspection was 
made of the lettuce at respondent’s request. The inspection cer- 
tificate reads in pertinent part as follows: 


“Condition of equipment: Temperature controls running. 


“Products inspected: Iceberg Type LETTUCE in cartons 
printed “E F C O, 2 Dozen, Produce 
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of U.S.A., Grower and Shipper Eaton 
Fruit Co. Inc., Glendale, Arizona, El 
Centro, Calif.” Applicant states man- 
ifested as 1064 cartons of New Mex- 


ico stock. 

“Condition of load: Through lengthwise crosswise and 
upright load; 4 to 6 rows, 6 to 8 
layers. 

“Condition of pack: Tight in layers. Gross weight per 


carton ranges from 41 to 47 pounds, 
average 443, pounds. 


“Temperature of product: Doorway: Top 40°F, Bottom 42°F. 
“Size: Fairly uniform. 


“Quality: Clean, generally fairly well trimmed 
and green color. Average 88% hard 
or firm, 10% fairly firm. Grade de- 
fects average within tolerance, in- 
cluding 2% soft heads. 


“Condition: Heads or portion of head free from 
condition defects are fresh and crisp. 
Wrapper leaves: No decay. Head 
leaves: Average 1% fresh worm dam- 
age, live worms present. No decay. 


“Grade: U. S. No. 1, 88% hard or firm. 


“Remarks: Inspection and certificate restricted 
to product and lading in upper 3 
layers of stacks between doors and 
upper 2 layers of next 2 stacks each 
end of car. Gross weight determined 
and shown at applicant’s request.” 


5. On or about October 28, 1970, respondent notified complain- 
ant through the broker that the crates of lettuce were light in 
weight. 

6. On October 29, 1970, respondent resold the lettuce to G. Fava 
Fruit Company, Baltimore, Maryland, for $1.45 per carton, f.o.b. 
shipping point, plus vacuum cooling of $266, or a total price of 
$1,808.80. Complainant accepted the $1,808.80 from respondent 
as an undisputed amount. 
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7. The formal complaint was filed May 138, 1971, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that complainant contracted to sell to re- 
spondent a carload of lettuce weighing an average of 48 pounds 
per carton. Respondent alleged in his answer that the lettuce 
did not weigh an average of 48 pounds per carton as purchased 
but weighed an average of 4434 pounds. Although not too clear, 
apparently it is respondent’s position that the contract was for 
lettuce having an average gross weight of 48 pounds per carton 
at the time of shipment and after vacuum cooling and that the 
lettuce could not have been of that weight when shipped in view 
of the weight on arrival. Complainant averred in its statement 
in reply that “normal shrinkage of 4 lbs due to cooling and trans- 
portation is usual and accepted.” From this we gather complain- 
ant’s position to be that the contract called for lettuce having a 
gross weight of 48 pounds per carton prior to vacuum cooling; 
that the lettuce shipped was of that weight prior to cooling; and 
that the lesser weight on arrival was due to normal evaporation 
during cooling and in transit. 


The contract was negotiated through the broker. The memo- 
randum of sale states “US ONE 48 LBS.” In a letter to the 
Department dated March 23, 1971, the broker said “I did tell the 
buyer the lettuce should weigh 48 lbs. As I stated before the 
information was given by the seller.” This evidence indicates 
that complainant did not tell the broker the weight was prior to 
vacuum cooling and that the broker understood the weight was 
to be after cooling. It is also noted that the weight specified on 
the bill of lading, presumably by complainant, is 48.5 pounds. 
It is concluded that the contract called for lettuce having a gross 
weight of 48 pounds per carton when shipped. 


No evidence was submitted as to the amount of shrinkage or 
weight loss due to evaporation which normally occurs in the ship- 
ment of lettuce by rail from New Mexico to Chicago. Official 
notice is taken of a Department publication, Marketing Research 
Report No. 497, “Field Trimming of Lettuce,” dated September 
1961. This report states that in rail shipments from California 
districts to the New York market the average weight loss was 
0.7% in transit. The indication is that the weight loss here would 
have been trivial. It follows that lettuce weighing on arrival an 
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average gross weight of 4434 pounds per carton as in SFRC 1101 
could not have been in compliance with the contract for lettuce — 
weighing an average gross weight of 48 pounds per carton at the 
time of shipment and after vacuum cooling. 


Respondent does not contend that he rejected the lettuce to 
complainant. Respondent’s resale of the lettuce constituted an 
acceptance. Having accepted the lettuce respondent became liable 
for the purchase price, less the damages, if any, resulting from 
complainant’s failure to ship lettuce of the weight specified. Re- 
spondent alleged in his counterclaim that if the lettuce had been 
as warranted it would have a sales value in Chicago on October 
27, 1970, of $3.75 per carton or a total of $3,990, whereas the 
lettuce was resold for $1,808.80 f.o.b. shipping point, which with 
freight charges of $767.59, makes a delivered cost of $2,576.39. 
Respondent claims damages for the difference between $3,990 and 
$2,576.39, or $1,413.61. 


The general measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the value 
of the goods accepted and the value of the goods if they had been 
as warranted. The Market News Service Report issued at Chicago 
for October 27, 1970, quotes jobbing sales of good merchantable 
quality and condition New Mexico lettuce at $3.50 to $4. The 
lowest price is accepted as evidence of the carlot value of lettuce 
meeting contract requirements, or $3,724 for the 1,064 cartons 
involved herein. The resale price of the lettuce, plus freight, is 
accepted as the best evidence of the value of the lettuce accepted. 
The difference between these two amounts, or $1,147.61, repre- 
sents the loss sustained by respondent. 


The failure of complainant to deliver lettuce meeting contract 
requirements was in violation of section 2 of the act. Reparation 
should be awarded respondent in the amount of $296.41, the dif- 
ference between the damages sustained of $1,147.61 and the 
balance of the purchase price due complainant, $851.20, with 
interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $296.41, with interest thereon 
at the date of 8 percent per annum from November 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,692) 


GULFTEX BANANA Co., INC. v. CORPUS CHRISTI BANANA CO. 
PACA Docket No. 2-2272. Decided July 20, 1972. 


Contract—Breach of—Burden of proof— 
Failure to sustain—Liability 


Where respondent failed to sustain its burden of proving a breach of con- 
tract by complainant with resulting damages, respondent is liable to 
complainant for the agreed purchase price of the produce in issue herein. 


William M. Shultz, Houston, Texas, for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,455.40 in connection 
with a shipment of bananas in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent, who filed an answer thereto, 
denying liability. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. Respondent submitted such evi- 
dence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gulftex Banana Co. Inc., is a corporation 
whose address is 1119 Prairie Avenue, Houston, Texas. 


2. Respondent is an individual, Fernando T. Garcia, doing 
business as Corpus Christi Banana Co., whose address is 405 
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North Port, Corpus Christi, Texas. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On September 17, 1970, complainant sold to respondent 194 
boxes of bananas at an agreed price of $2.10 per box and 556 
boxes of bananas at an agreed price of $1.75 per box, plus 10 
cents per box for wharfage, or a total price of $1,455.40, f.o.b. 
Port Isabel, Texas. The bananas were received by complainant 
in the course of foreign commerce. 


4. Complainant loaded the bananas on respondent’s truck at 
Port Isabel, Texas, on September 17, 1970. Respondent accepted 
the bananas and transported them to Corpus Christi, Texas, 
where they were unloaded and placed under refrigeration. 


5. Respondent sent complainant a check dated October 23, 
1970, in the amount of $175.00. Complainant refused to accept 
the check as payment of the invoice. 


6. The formal complaint was filed on April 19, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although respondent purchased and 
accepted the bananas involved herein, respondent has failed to 
pay to complainant the agreed purchase price of $1,455.40. Re- 
spondent denies the existence of any contract with complainant, 
and alleges that he received the bananas from B & N Sales Corpo- 
ration on consignment. 


Apart from his allegation, respondent has offered no evidence 
in support of his position. Complainant submits a copy of invoice 
#139 dated September 18, 1970, and addressed to respondent 
which sets forth the complete terms of sale, and a letter dated 
October 20, 1970, in which complainant demanded immediate 
payment of the invoice. The record does not indicate that re- 
spondent objected to the invoice or to the subsequent demand for 
payment. On the contrary, respondent sent complainant a check 
dated October 23, 1970, in the amount of $175.00. Complainant’s 
invoice number appears at the face of this check. On the basis 
of the evidence submitted, we accept the complainant’s version 
of the transaction, together with the documentary evidence in 
support thereof, as being correct. 


Respondent accepted the bananas and thereby became liable to 
complainant for the purchase price, less provable damages sus- 
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tained as a result of any breach of contract by complainant. The 
burden of proof is upon respondent to show by a preponderance 
of the evidence that complainant breached the contract, and the 
damages resulting therefrom. Although respondent alleges that 
the bananas were worthless and were dumped, he has offered no 
evidence to show that such condition of the bananas was due to 
any breach of the contract by complainant. 


In view of the foregoing, we conclude that respondent is liable 
to complainant for the purchase price of the bananas, or $1,455.40. 
Respondent’s failure to pay complainant this amount promptly is 
a violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,455.40, with interest there- 
on at the rate of 8 percent per annum from October 1, 1970, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,693) 


E. E. O’MALLEY COMPANY v. SUNSET PACKING CoO. OF OREGON. 
PACA Docket No. 2-2380. Decided July 21, 1972. 


Brokerage—Unpaid balance of—Confirmations of sale—Terms and condi- 
tions—Effect of on contract—Failure to show—Liability 


Where the confirmations executed by complainant were confirmations of sale, 
evidenced by a binding contract, and where respondent alleged that these 
confirmations were subject to the terms and conditions on the reverse 
side thereof but did not show how any of said terms and conditions 
affected the contract, respondent is liable to complainant for the total 
brokerage on the entire contract, less the amount already paid by 
respondent to complainant thereon. 


Counterclaim—Dismissal 
Respondent’s counterclaim has been considered and is dismissed. 


Complainant pro se. 
Respondent pro se. 
Bruce W. Wiener, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $505.55 for brokerage 
fees incurred in connection with the sale of strawberries and 
raspberries in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included a 
counterclaim requesting an award of reparation against com- 
plainant in the amount of $11.38 for an alleged overpayment of 
brokerage arising out of the same transactions. 


Since the amount of damages claimed in either the complaint or 
counterclaim does not exceed $1,500, the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, the parties were given 
opportunity to file additional evidence in the form of sworn state- 
ments but neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Elmer E. O’Malley 
and Edward E. O’Malley doing business as O’Malley Company 
and also trading as E. E. O’Malley Company, whose address is 
5670 N. Milwaukee Avenue, Chicago, Illinois. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent is a corporation, Sunset Packing Co. of Oregon, 
whose address is P. O. Box 157, Forest Grove, Oregon. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. On or about December 1, 1969, respondent employed com- 
plainant as its broker to negotiate the sale of frozen strawberries 
and raspberries to Marsh Supermarkets, Inc., Yorktown, Indiana. 
On or about December 31, 1969, complainant negotiated the sale 
of 10,000 cases of 24/10 oz. Yorktown Frozen Sliced Strawber- 
ries, 3,000 cases of 12/16 oz. Flavorland Frozen Whole Strawber- 
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ries, and 700 cases of 24/10 oz. Flavorland Frozen Red Rasp- 
berries from respondent to March Supermarkets, shipment to be 
in interstate commerce from Forest Grove, Oregon to Yorktown, 
Indiana, f.o.b., price to be market price, shipment to be made as 
ordered, and any undelivered balance to be shipped the week of 
April 20, 1971. The parties contemplated that brokerage was to 
be paid at the rate of 4% of the contract price of the produce. 


4. On December 31, 1969, complainant issued confirmations of 
sale confirming the above terms. No objection was made to the 
confirmations by either party to the sale. 


5. Pursuant to the contract of sale, respondent shipped between 
August 14, 1970, and May 4, 1971, to Marsh Supermarkets 9,494 
cases of 24/10 oz. Yorktown Frozen Sliced Strawberries for a 
total price of $42,154.20; 1,651 cases of 12/16 oz. Flavorland 
Frozen Whole Strawberries for a total price of $6,701.70; and 
624 cases of 24/10 oz. Flavorland Frozen Red Raspberries for a 
total price of $3,772.80. Per case prices on the sliced strawberries 
ranged from $4.40 tc $4.80 per case, and on April 27, 1971, the 
price was $4.40 per case. Per case prices for the whole straw- 
berries ranged from $3.85 to $4.20 per case and on April 27, 1971, 
the price was $4.20 per case. Per case prices for the red rasp- 
berries ranged from $6.00 to $6.50 per case and on April 27, 1971, 
the price was $6.10 per case. 


The total price of all the produce shipped under the contract of 
sale was $52,629.30. Pursuant to the terms of the contract a 2% 
reduction in price was allowed Marsh Supermarkets for payment 
within 10 days making the net price $51,576.72. 


6. Respondent has paid complainant brokerage on the produce 
shipped in the amount of $2,074.45. 


7. An informal complaint was filed June 16, 1971, which was 
within 9 months after the cause of action herein accrued. The 
counterclaim was filed November 12, 1971, which was within 
9 months after respcndent’s cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the unpaid balance of brokerage 
due on the total amount of strawberries and raspberries covered 
by the contract of sale. Respondent contends that complainant 
only executed a “memo booking for the sale of frozen strawberries 


and red raspberries . . . without naming price and subject to 
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conditions on reverse side of Elmer E. O’Malley Company book-. 
ings . . .”, and that therefore respondent is not liable for broker- 
age on any amount of produce not actually shipped. We find 
respondent’s contention to be without merit. The confirmations 
executed by complainant were confirmations of sale and evidenced 
a binding contract between respondent and Marsh Supermarkets 
which required that Marsh Supermarkets take delivery of the 
total amount of produce listed thereon. This is clearly shown by 
the following provisions which were a part of each confirmation: 


“Storage: For Packer’s account to April 30, 1971 at 
Midwest Food Center; thereafter for 
buyer’s account at the going rate. 


“Final Billing Date: April 30, 1971 on any undelivered balance. 


“Tax Date: If stored at Packer’s plant, Forest Grove 
Oregon—April 30, 1971. Undelivered bal- 
ance to be shipped week of April 20, 1971.” 


Both confirmations provide that price shall be f.o.b. market price. 
The fact that no specific price is named is inconsequential. As 
respondent alleges, the confirmations were subject to the terms 
and conditions on the reverse side but respondent has not shown 
how any of such terms and conditions affected the contract. We 
conclude that respondent is liable for brokerage on the total 
amount of produce covered by the confirmations to be computed 
on the market price on date of shipment for the portion of pro- 
duce shipped and to be computed on the market price for the 
week of April 20, 1971 for that portion of the produce not shipped. 
Complainant computed his damages by assigning a f.o.b. market 
price of $4.80 per case for the 10,000 cases of sliced strawberries, 
$4.10 per case for the 3,000 cases of whole strawberries, and 
$6.00 per case for the 700 cases of red raspberries. Complainant 
has not shown how these figures were arrived at and they cannot, 
therefore, be used for computing damages. In ascertaining the 
market price for both portions of produce we will instead accept 
respondent’s “sales recoup” which was attached to its sworn 
answer and which was not objected to by complainant. This 
shows a total sale price for the produce shipped, after deducting 
2% for payment within 10 days, of $51,576.72, and brokerage due 
thereon in the amount of $2,063.07. We will use the sale prices 
given by respondent for April 27, 1971, as indicative of the 
market price of the produce not shipped. On April 27, 1971, the 
sliced strawberries were valued at $4.40 per case and, therefore, 
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the 506 cases not shipped had a value of $2,226.40. On April 27, 
1971, the whole strawberries were valued at $4.20 per case and, 
therefore, the 1,349 cases not shipped had a value of $5,665.80. 
On April 27, 1971, the red raspberries were valued at $6.10 per 
case and, therefore, the 76 cases not shipped had a value of 
$463.60. We find that the total value of the produce not shipped 
was $8,355.80. The brokerage on this amount is $334.20 which 
makes the total brokerage due complainant from respondent on 
the entire contract $2,397.27. From this amount there should be 
deducted the $2,074.45 already paid to complainant, which leaves 
a balance of $322.82 presently due complainant from respondent. 
Respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the act for which reparation should be 
awarded, with interest. Respondent’s counterclaim is necessarily 
taken into consideration in the above computation and therefore 
respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $322.82, with interest thereon 
at the rate of 8 percent per annum from May 1, 1971, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,694) 


ECONOMY PRODUCE COMPANY v. REMINGTON PRODUCE, INC. 
PACA Docket No. 2-2365. Decided July 21, 1972. 


Contract—Breach of—Non-delivery—Damages—Burden of proof— 
Weight of evidence—Liability 


Where respondent breached the contract, resulting in damages to complain- 
ant, respondent is liable to complainant for damages for non-delivery in 
the amount of the difference between the contract price and the market 
price at time of complainant’s discovery of the breach. 


Complainant pro se. 
Respondent pro se. 
Bruce W. Wiener, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $681.25, in con- 
nection with the purchase of a carload of potatoes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Neither party filed additional 
evidence or a brief. 


FINDINGS OF FACT 


1. Complainant Economy Produce Company, is a corporation 
whose address is 4000 Orange Avenue, Cleveland, Ohio. 


2. Respondent Remington Produce, Inc., is a corporation whose 
address is 1382 East 4th South, St. Anthony, Idaho. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On May 10, 1971, in the course of interstate commerce, com- 
plainant purchased from respondent one carload of U. 8S. No. 1 
Idaho washed Russet Burbank potatoes packed in 100-pound sacks 
and 50-pound bales and cartons for a total price of $3,431.25, 
delivered Cleveland, Ohio. The contract further provided for 
shipment on May 14, 1971. The quantities and prices per hundred- 
weight are as follows: 


300 Bales 5/10# Mesh Tangerine Non “A” @$6.35 
150 Bales 10/5# Mesh Tangerine Non “A” @$7.35 
50 100# Sacks 10-oz Min. Bakers @$5.60 
50 100# Sacks 25% 10-oz & Ler. @$5.60 
100 Cartons 90 Count @$7.85 
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100 Cartons 100 Count @$7.85 
100 Cartons 110 Count @$7.85 
50 Cartons 70 Count @$7.60 


4. The contract was negotiated by C. H. Robinson Company, a 
brokerage firm located in Cleveland, Ohio. The broker prepared 
a memorandum of sale on May 10, 1971, correctly setting forth 
the contract terms and sent copies thereof to the parties. 


5. Due to a backlog of orders, the carload of potatoes was not 
shipped on May 14, 1971, and respondent so informed the broker. 
On May 17, 1971, respondent notified the broker that shipment 
would be further delayed due to a rail strike. On May 21, 1971, 
respondent notified the broker that car PFE 3732 was loaded as 
ordered and would roll that day. On May 25, 1971, respondent 
informed the broker that car PFE 3732 was still at shipping 
point, St. Anthony, Idaho. The broker relayed to complainant 
all of the information received from respondent concerning ship- 
ment of the load. The broker at the request of complainant, then 
informed respondent that complainant cancelled the shipment and 
was holding respondent liable for damages. 


6. The formal complaint was filed on October 13, 1971, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged that on May 10, 
1971, respondent contracted to sell to complainant one carload of 
U. S. No. 1 Idaho washed Russet Burbank potatoes for a total 
purchase price of $3,431.45, delivered, Cleveland, Ohio. Complain- 
ant further alleged that car PFE 3732 was to be shipped on 
May 21, 1971, but that respondent unreasonably delayed shipment 
in breach of contract and in violation of section 2 of the act. 
Finally, complainant alleged that, as a result of respondent’s 
failure to ship, it was damaged in the amount of $681.25. This 
figure was based upon the difference between the contract price 
and the market price for the potatoes on the anticipated date for 
delivery, May 26, 1971. 


In its answer, respondent alleged that due to a rail strike and 
the consequent delay in train service, it was not able to ship car 
PFE 3732 to complainant until May 25, 1971. Further, respond- 
ent alleged that an agreement had been reached with C. H. Rob- 
inson Company, as complainant’s agent, that respondent “would 
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get the car for Quality Produce (sic) as soon as we could get 
to it.” It also alleged that it was ready to ship on May 25, 1971, 
but complainant refused the car. In addition, respondent objected 
to complainant’s method of basing his loss on the “potential due 
date,” since no due date had been confirmed. 


As the party claiming the breach of contract, the burden of 
proof by a preponderance of the evidence rested with complain- 
ant. The Department’s report of investigation included a letter 
received by the Department from the broker, C. H. Robinson Com- 
pany, which fully substantiated complainant’s version of the facts. 
The broker stated that on May 17, 1971, respondent said the car- 
load of potatoes could not be shipped because of a rail strike but 
it would be shipped as soon as the strike was over. The broker 
further stated that on May 21, 1971, respondent said “car PFE 
3732 was loaded as ordered and would roll that day.” Respondent 
did not deny this statement. Further evidence supporting com- 
plainant’s position is a copy of the broker’s confirmation of ship- 
ment, dated May 21, 1971, showing the car as being shipped on 
that date. The weight of the evidence submitted establishes that 
respondent promised to ship car PFE 3732 on May 21, 1971, and 


that complainant agreed to this new date for shipment. Respond- 
ent gave no notice to complainant prior to May 25 that the car 
had not been shipped on May 21. It is concluded that respondent’s 
failure to ship on May 21 was a breach of contract and in viola- 
tion of section 2 of the act. 


The measure of damages for non-delivery by the seller is the 
difference between the market price at the time when the buyer 
learned of the breach and the contract price. Uniform Commer- 
cial Code 2-713; Millbrook Processing Corp. v. Northwestern 
Packing Co., et al., 25 A.D. 422. Complainant attached to its 
formal complaint a copy of the USDA Market News, issued at 
Cleveland, Ohio, for May 26, 1971. The lowest jobbing prices for 
U. S. No. 1 Idaho Russet potatoes were: 


50-pound bales 5/10 $3.75 ($7.50 per cwt.) 
50-pound bales 10/5 $4.25 ($8.50 per cwt.) 
100-pound sacks $6.50 

50-pound cartons 70-110 $4.50 ($9.00 per cwt.) 


Based on these figures the total market price of a carload of 
potatoes meeting the requirements of the contract involved herein 
is $3,987.50. The difference between the markt price of $3,987.50 
and the contract price of $3,431.25 is $556.25. Accordingly, dam- 
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ages should be awarded to complainant in the amount of $556.15, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $556.25, with interest thereon 
at the rate of 8 percent per annum from June 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,695) 


In re RICHARD A. GOODRICH. PACA Docket No. 2-2621. Decided 
July 28, 1972. 


Failure to pay—Revocation of license—Consent 


Where respondent failed to pay to sellers promptly and in full the agreed 
purchase prices for a perishable agricultural commodity purchased in 
interstate commerce, respondent violated the Act and his license as a 
registrant under the Act is revoked, as stated herein. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on June 8, 1972, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
Complaint that respondent, acting as a dealer, purchased and 
accepted without complaint, and received or shipped, in interstate 
commerce, 62 lots of potatoes, a perishable agricultural com- 
modity, from seven sellers, but failed to make full payment 
promptly of the agreed purchase prices to the sellers in the 
amount of $78,478.70. 


A copy of the Complaint was served upon respondent on June 
23, 1972, and on July 13, 1972 respondent filed an Answer in 
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which it neither admitted nor denied the violations alleged, but. 
waived oral hearing, waived the provisions of Section 10 of the 
Act with respect to 10 days’ notice before an Order may take 
effect, waived the preparation of a Hearing Examiner’s report, 
and waived oral argument before the Secretary, and for the 
purpose of this proceeding only, consented to the issuance of an 
order revoking respondent’s license, effective as soon as possible. 
Complainant has requested the issuance of such an order in its 
Complaint. 


FINDINGS OF FACT 


1. Respondent, Richard A. Goodrich, is an individual whose 
last known business address is Route 15, Box 64, Avoca, New 
York 14809. 


2. Pursuant to the licensing provisions of the Act, license 
number 172815 was issued to respondent on September 17, 1957, 
is presently valid, and next is subject to renewal on September 17, 
1972. 


8. As set forth more fully in the Complaint, during the period 
September, 1971 through March, 1972, respondent purchased and 
accepted without complaint and received or shipped in interstate 
commerce, 62 lots of potatoes, a perishable agricultural com- 
modity, from seven sellers, but failed to make full payment 
promptly of the agreed purchase prices totaling $78,478.70. 


4. Respondent has consented to the issuance of an order revok- 
ing its license. 


CONCLUSIONS 


The acts of respondent in failing to make payment promptly 
of the agreed purchase prices due the sellers, as set forth in para- 
graph 8 of the Complaint, constitute willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license as soon as possible. Complainant had requested the 
issuance of such an order in its Complaint. An order to that 
effect should be issued. 


ORDER 


Effective the eleventh day after the date hereof, respondent’s 
license is revoked. 


Copies hereof shall be served upon the parties. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 14,696) 


ALEXANDER MARKETING Co. v. MARY R. SIMPSON. PACA Docket 
No. 2-2632. Reparation of $3,152.55 with 8 percent interest 
from November 1, 1971, awarded complainant against re- 
spondent in order issued July 6, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,697) 


LOYD RENEAU v. FINDLEY BROTHERS PRODUCE COMPANY. PACA 
Docket No. 2-2631. Reparation of $3,276.45 with 8 percent 
interest from October 1, 1971, awarded complainant against 
respondent in order issued July 6, 1972, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 14,698) 


BOBCAT PRODUCE Co. v. A-G PRODUCE. PACA Docket No. 2-2635. 
Reparation of $1,011.50 with 8 percent interest from August 


1, 1971, awarded complainant against respondent in order 
issued July 17, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,699) 


DoN BONANNO CITRUS COMPANY v. FOUNTAIN OF HEALTH, INC. 
PACA docket No. 2-2637. Reparation of $603.00 with 8 per- 
cent interest from April 1, 1972, awarded complainant against 
respondent in order issued July 17, 1972, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 14,700) 


LLOY-DENE FARMS v. PORTLAND CANNING COMPANY, INC. PACA 

Docket No. 2-2645. Reparation of $17,614.82 with 8 percent 
interest from December 1, 1971, awarded complainant against 
respondent in order issued July 18, 1972, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 14,701) 


NORTHWEST HARVESTERS v. PORTLAND CANNING COMPANY, INC. 
PACA Docket No. 2-2646. Reparation of $47,597.93 with 8 
percent interest from January 1, 1972, awarded complainant 
against respondent in order issued July 18, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,702) 


GEORGE DESLAURIERS, INC. v. BIANCO FRUIT CORPORATION. PACA 
Docket No. 2-2649. Reparation of $2,300.00 with 8 percent 
interest from November 1, 1971, awarded complainant 
against respondent in order issued July 19, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,703) 


PRESSES MODERNES AUTOMATIQUES Co., LTD. v. BIANCO FRUIT 
CORPORATION. PACA Docket No. 2-2648. Reparation of 
$1,561.50 with 8 percent interest from November 1, 1971, 
awarded complainant against respondent in order issued 
July 19, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,704) 


S. SEMERBAUM, INC. v. BIANCO FRUIT CORPORATION. PACA 
Docket No. 2-2647. Reparation of $2,187.50 with 8 percent 
interest from September 1, 1971, awarded complainant 
against respondent in order issued July 21, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,705) 


PHILLIPS BROKERAGE COMPANY v. PORTLAND CANNING COMPANY, 
INC., and/or C. S. KALE CANNING COMPANY. PACA Docket 
No. 2-2644. Reparation of $1,199.27 with 8 percent interest 
from February 1, 1972, awarded complainant against re- 
spondent in order issued July 25, 1972, by Donald A. Camp- 
bell, Judicial Officer. 
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DISMISSAL—SETTLEMENT 
(No. 14,706) 


GEM STATE SALES, INC. v. ANDERSON PRODUCE COMPANY. PACA 
Docket No. 2-2633. Dismissed, due to settlement between 
the parties, in order issued July 26, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,707) 


SANZONE-PALMISANO Co. v. FANCY PACK PRE-PAK Co. PACA 
Docket No. 2-2634. Dismissed, due to settlement of claim, in 
order issued July 31, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,708) 


ATLANTIC COUNTY SALES COMPANY, INC. v. SCHIRO PRODUCE Co. 
PACA Docket No. 2-2485. Dismissed, due to settlement of 
claim, in order issued July 31, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,709) 
GILFENBAIN BROS. Co. v. PETRUZZELLI BRos., INC. PACA Docket 


No. 2-2548. Dismissed, due to settlement of claim, in order 
issued July 31, 1972, by Donald A. Campbell, Judicial Officer. 
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